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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2005 
1\tiRS. E~fORY CUNDIFF 
versus 
A. B. JETER, ET AL. 
PETITION FOR .APPEAL. 
To the Honorable Jus.tices of the Suprmne Court of Appeals 
of Virginia: 
Your petitioner, l\1:rs. En1ory Cundiff, respectfully repre-
sents that she is aggrieved by a final decree of the Circuit 
Court of Campbell County, entered in the chancery cause of 
.A. B. Jeter, et al., v. Walter Fauntleroy, et al., on the 27th 
day of November, 1937, and to which she was a party defend-
ant. A duly authenticated transcript of the record in said 
cause is exhibited herewith and is prayed to be treated as a 
part hereof. 
STA.TE,l\JfEN·T OF THE CASE. 
The Circuit Court of Campbell County, pursuant to the 
provisions of Section 30 of The . .Alcoholic Beverage Control 
Act, 1934 Acts of Assembly, page 119, Section 4675.(30) of 
Michie's 1936 Virginia Code, entered an order on the 28th day 
of July~ 1937, directing· that au election be held in the Town 
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of Altavista, on the 21st da.y of September, 1937, so that the 
qualified voters thereof could v:ote on· the questions follow-
ing: 
1. ''.Shall the sale of beer and wine he permitted in the 
Town of Altavista, Virginia?'" 
2. ''Shall the sale of alcoholic beverages other than beer 
and wine be permitted in the Town of Altavista, Virginia Y '' 
(R., p. 11.-) 
The election was conducted by the Town election officials, 
namely: G. D. Smith, W. lVI. Smith and lVIrs. Emory Cundiff 
as judges, and J. A. 1\icCutcheon and ·C. T. Burnette as clerks, 
and also by Paul F""'armer, referred to as extra tally clerk, 
on September 21, 1937 (R., pp .. 31, 37, 87). 
There was only one polling place in the Town (R., p. 31) 
·which was a very small office with hardly enough space in it 
for the election officials in which to do their 'vork (R., pp. 
52, 129). 
After the polls closed, a newspaper representative was the 
only person permitted to enter the small building while the 
ballots were being examined and counted by the election of-
ficials (R., pp. 32, 96). There was a glass door and window 
· in the building· (R., p. 52). A number pf persons were on 
the outsid~ of the building while the ballots were being 
counted (R., pp. 52, ()8). They could see what was done 
therein while the election officials were at work and could 
hear the discussions about ballots which were questioned (R., 
pp. 34, 95, 96, 97' 98). 
As the ballots were examined and counted, those which ap-
peared to have been marked properly and which were con-
sidered by the election judges to be valid, were placed in one 
pile while those which were regarded by them as being marked 
improperly or invalid, were set apart in a separate pile (R., 
pp. 51, 65). Three hundred and twenty-six (326) votes were 
cast in the election (R., p. 43). Of that number, the election 
officials declared that one hun~red and seventy-seven (177) 
votes were in favor of the sale of beer and wine while one . 
hundred and thirty-eight (138) votes were cast against the 
sale thereof. They also reported that one hundred and fifty-
sev.en (157) votes favored the sale of alcoholic beverages other 
than beer and wine while one hundred and fifty-nine (159) 
votes were registered against the same. They decided that 
eleven (11) ballots should not be counted because they consid-
ered them ·to have been marked improperly and were void 
(R., pp. 23, 26, 38, 43, 55). One of the poll books used in 
the election and the ballots under seal were sent to the office 
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of the Clerk of the aforesaid Circuit Court and were received 
by him (R., p. 40). . . 
The election. commissioners of Campbell County, namely: 
Mrs. E. ·C. Swart, W. l\1:. Smith, ~Irs. L. F. Wood, Mrs.. Emory 
Cundiff and G. D. Smith, after being first duly sworn, can-
vassed the returns of the aforesaid election on the 23rd day 
of September, 1937, and by their certificate filed in the afore-
said Clerk's Office on the d;:tte last mentioned, ascertained 
the result thereof to be as set forth aboye (R., pp. 26,.40, 43, 
5~M). I 
Two of the aforesaid election judges who were also elec-
tion commissioners, namely: W. 1\t :Smith and G. D. Smith, 
were not satisfied 'vith the decisions made whereby the. afore-
said eleven ( 11) ballots were declared void and . desired an 
opportunity to recount the ballots after they had been placed 
in the Clerk's Office (R., pp. 48, 56, 72, 74, 75). They con-
sulted an attorney to ascertain if they could recount the .bal-
lots after they had been sealed and sent to the ·Clerk's Office 
(R., pp. 63, 64, 75, 86), and ·were advised by him not to in-· 
terfere with them (R., p. 86). " 
A few days after the election W. ~1. :Smith and G. D .. Sn1ith, 
two of the election judg·es and commissioners, and J. A. Mc-
Cutcheon and C. T. Burnette, Clerks, and Paul Farmer, extra 
tally clerk, met in the Town of Altavista (R., pp. 83, 84, 87), 
and executed a paper writing addressed to the aforesaid Cir-
cuit Court in which they set out that through error and in-
advertence, the votes ·in . the aforesaid election 'vere not 
counted correctly and asked pe·rn1ission of the said Court to 
recount the ballots. The said paper wTiting was filed as an 
exhibit along with the bill in this cause (R., p. 10) and referred 
to in said bill as a petition (R., p. 6). 
In the n1onth of October, 1937, A. B. Jeter and others, citi-
zens and voters of the said Town of Altavista, instituted this 
suit in equity, in the aforesaid Circuit Court, against Walter 
Fauntleroy, Collins Clark and A. P. Coleman, members of 
the electoral board of the aforesaid County; W. M. Smith, 
G. D. Smith and 1\Irs. Emory Cundiff, and J. A. McCutcheon, 
C. T. Burnette and Paul Farmer, judges and clerks, respect-
ively, in the aforesaid election (R., pp. 1, 2-13). 
Amongst other things, it was alleged in the bill filed in said 
suit that the counting of the ballots and the conduct of said 
election was ;not in accordance with law; that when the polls 
were closed, the judges and clerks of election counted the bal-
lots in secrecy, contrary to the election laws of this State; . 
that the number .of ballots found in the ballot boxes did not 
correspond with the number of names on the poll books; that 
the commissioners of election of Campbell County canvassed 
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-the returns of the said election on the 23rd day of September, 
1937, and declared that one hundred and seventy-seven (177) 
votes were cast for the sale of beer and wine in the said 
To,vn; that one hundred and thirty-eight (138) votes were 
cast against the same; that one hundred and fifty-seven (157} 
votes were cast for the sale of whiskey or for the establish-
ment of an Alcoholic Beverage Control Store; that one hun-
dred and fifty-nine (159) votes were cast against the same 
and that eleven (11} ballots cast in said election were not 
counted because they were void. It was further alleged that, 
·at the least, four ( 4) of the said ballots declared void, were 
valid and were in favor of the establishment of the afore-
said store in said Town and that the result of the said elec-
tion as found by the said judges was incorrect and should 
have been in favor of the establishment of said store. 
It was also alleged in said bill that the number of votes cast 
and disregarded in said election' did not correspond with the 
number listed on the poll books as having been cast; that 
•two of the election judges, namely : W. ~I. Smith and. G. D. 
Smith, 'vere of opinion the ballots in said election had not 
been counted properly and desired to recount the same. 
It was further alleged in said bill that a court of equity 
had inherent, original jurisdiction to inquire into the afore-
said election; the counting of the aforc~said ballots; to deter-
mine whether or not said election was conducted aceording 
to law; if the returns as set forth in the aforesaid certificate 
of the con1missioners constituted the correct teturns of said 
election and that the said Circuit Court was charged, under 
the law, with the duty of entering an order, setting forth the 
true result of said election. .A .. nd also that the complainants 
in said bill had no adequate remedy at law (R., pp. 2-9}. 
1\!Irs. Emory Cundiff, petitioner herein, a party defendant 
to said bill, filed a clCinurrer thereto, in which she set out 
that a court of equity had no jurisdiction in the premises and 
also that the said Circuit Court as a court of equity had no 
authority nor jurisdiction to hear and determine anything 
pertaining to election eontroversies because it had not been 
conferred upon it by the Constitution of this State nor by 
any law enacted by the General Assembly thereof (R., p. 
20). . 
The Circuit Court overruled the aforesaid den1urrer (R., 
p. 21). 
Thereupon, without waiving· her aforesaid den1urrer, she 
filed an answer to said hill in which, after admitting that Raid 
election was held for the purposes aforesaid, she denied the 
material allegations of said bill and alleged that the afore-
said Circuit Court as a court of equity, had no jurisdiction 
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to inquire into the aforesaid election or anything pertaining 
thereto. She also alleged in said answer that an election 
contest in this State can be had only in the manner prescribed 
by the laws thereof and that there is no law in this State for 
the contest of an election of this kind in a court of equity. 
She ~urther alleged in said answer that A. B. Jeter, one of 
the complainants in said bill, exhibited unusual interest in 
said election in that he made at least four trips from the Town 
of Altavista to the office of the Treasurer of Campbell 
·County, at Rustburg, where he personally paid poll taxes 
for at least thirty persons so they could vote in said election; 
that such conduct on his part was illegal and contrary to th€l 
laws of this State; that at least hventy-six of said persons 
whose poll taxes were illegally paid as aforesaid, partic~pat~d 
in said election and voted in favor of the establishment of 
the aforesaid store in said Town and if another count of said 
ballots 'vas had, the same should be disregarded in ascer-
taining the result thereof (R., pp. 15-18). 
There was no evidence to prove any fraud or corruption in 
the conduct of said election. The total number of votes cast 
for and ag·ainst the sale of beer and wine which were counted 
as legal ballots aggregated three hundred and fifteen (315 ), 
which with the number of ballots declared to be illegal or 
eleven (11), made a total of three hundred and twenty-six 
(326). The total number of votes cast for and against the 
sale of alcoholic beverages, other than beer and wine, aggre,. · 
gated three hundred and sixteen, which with the nun1ber of 
ballots declared to be illegal or eleven (11), as set forth above, 
made a total of three hundred and twenty-seven. Ho,vever, this 
discrepancy or the difference in one vote is accounted for in 
the testin1ony of G. D. Smith, one of the election judges, who 
called out, during· the counting of the ballots, what was shown 
on each of them and it appears clea1·ly from his evidence that 
·one ballot was counted twice (R., pp. 75, 78). 
As to the eleven ( 11) ballots not counted by the judges of 
election in the results thereof, before they were disregarded, 
the election officials considered them (R~, pp. 39, 48, 68, 69,. 
76, 77, 79', 80, 128). 
A. B. Jeter, one of the complainants in the bill in this suit, 
testified that he took considerable interest in the election; 
that he expected to be employed in the A B C Store if one was 
located in Altavista (R., p. 91); that he had paid poll taxes 
for thirty persons; that the money so paid had not been re-
funded to hin1 and that he had no promise nor assurance it 
would be repaid to him (R., p. 110). 
The Circuit Court, after hearing the evidence ore tenus, 
directed that the same election officials in the aforesaid elec-
6 Supreme Court of Appeals of Virginia 
tion should recount the ballots (R.; p. 142), the ·Court having 
prior thereto, examined the eleven ( 11) ballots declared void 
by the election officials, and decided that at least four .( 4) of 
them were legal ballots. Following such recount of the bal-
lots, the Court found that one hundred and fifty-nine (159) 
votes were cast for the sale of alcoholic beverages other than 
beer and wine and one hundred and fifty-seven (157) votes 
were cast against the same (R., p. 143) and entered a decree 
accordingly (R., pp. 22-24) . 
.A.SSIG.NME.NTS :OF ER.ROR. 
I 
Your petitioner submits that the Circuit Court erred in the 
following particulars : 
(1) In overruling the demurrer to the bill in this suit. 
(2) Ln failing and refusing· to enter of record an order in 
ac(;.ordance with and as required by· Section 30 of The Alco-
holic Beverage Control .. A.ct, 1\Hchie 's 1936 Virgi.nia Code, 
Section 4675(30) to carry into effect' the result of said elec-
tion as shown by the certificate of the commissioners of elec-
tion. 
(3) In permitting evidence to be introduced and the election 
ballots to be opened and recounted. 
( 4) In ref ;using to strike out the co1nplainants' evidence. 
, ( 5) In entering a decree contrary to }a,v. 
ARGUMENT. 
(1) 
In O'l)errulin_q the demurrer to the bill in this suit. 
, I 
·Two grounds of demurrer were assigned, the ·first being as 
follows: 
"That the Court· as a court of eq'ltity has no .iurisdiction 
to take cognizanc-e of the matters a.nd thin,qs set up and alleged 
in the. bill of the compla.inants and, therefore, is without juris-
diction to hear and. determine the same.'' 
This is a suit in equity. Its object is to contest an election. 
Courts of equity have no inherent jurisdiction to hear and 
determine such controversies. 
In H01milton, et al., v. Carroll, et al (Md., 1894), 33 Atl. 
648, a special election had been held to determine if the county 
seat of Charles· County should be located at Chapel Point or 
------- ·-- ---------.---------~-~ 
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Laplata. The act undei- which the election was held, author-
ized the county commissioners to issue county bonds for the 
purpose of building a courthouse and jail at the new county 
seat. 
This suit was instituted by certain taxpayers of said county 
to restrain the commissioners from issuing the bonds. Their 
claim to the interference of a court of equity is based on two 
grounds: First, that the act under which the election was 
held, was unconstitutional, and secondly, because of the 
fi·audulent manner in which the special election was conducted 
whereby the will of the voters was not fairly and lawfully 
ascertained. 
On page 650 is this : 
"And the legislature, after providing that all contested· 
elections for comptroller, judges, clerks of the courts of law, 
and registers of wills shall be decided by the· house of dele-
gates, further provides that all cases of contested elections 
of any of the officers not provided for in the Constitution, or 
in the preceding section, shall be decided by the judges of the 
several courts and by the superior court of Baltimore City. 
A co~trt of equity, it is clear, then, has no jurisdiction, in this 
State, to hear a·nd det·ennine a contest in regard to the elec-
tio?t of officers. ll!r "' * There is then no constitutional provision 
nor any general law conferring jurisdiction ott~ a court of 
equ,ity to hear and determine an election contest of any kind; 
nor does the act of 1894 make any pr.ovision for a contest of -
the special election. to be held under that act. And this being 
so, we (tll agree that a co~trt of equity has no jurisdiction to 
decide s~tch a contest, even in a direct proceeding for that pur-
pose; and, a fo'1·tiori, it can exercise no such jurisdiction in a 
collateral proceeding of this kind.'' 
The decree for defendants was affirmed. 
What was there said is applicable here for the reason.that 
the act under which this special election was held, makes no 
provision for an election contest. 
See also State, ex rel. T~Voodruff·, et al., v. Dortch, President 
of the Police ,Jury of Bossier, et al. (La., 1889), 6 So. 777. 
In this case an election was held to determine whether the 
Town of Houghton or the Town ·of Benton should become the 
parish-seat of Bossier parish. The act under which the elec-
tion was held, provided who should hold such election; the 
manner in which the returns should be made and how the re-
sult should be proclaimed. , ';rhe election was held; the re-
turns made and the Town of Houghton was declared to have 
received a majority of the votes and to be the parish-seat. · 
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Thereafter, this proceeding was brought by citizens and 
taxpayers of the Town of Benton who alleged, among·st other 
things, that Benton received a majority of the votes cast in 
the election; that false and fraudulent returns were n1ade 
and upon a proper purging of said fraudulent votes and re-
turns, the Town of Benton was legally chosen as the parish-
seat and entitled to be so declared. They prayed that the 
Court examine the facts, and decide them according to the 
law and equity of the case and for general relief. 
The following appears on pages 777 and 778: 
''Several exceptions were filed by defendants, of which one 
lies at the threshold of the proceeding, and must be primarily 
determined. Th·is i.s the exception, that the issue presented 
is not one of judicial cogrtizance, and that, in the absence oJ' 
stattttory autho,rization, courts are without jurisdiction ratione 
materiae to entertain a contest of an election.'' 
"It is adm.itted that there is no statutory authority attthor-
izi1t.Q the courts of this State to entertain jurisdiction of a con-
test of such an election as the one hen~ concerned. The legis-
latur·e has provi.ded for jttdicial scn.tt·iny of elections in cer-
tain cases, and the provisions a·re found in the Revised Stat-
utes, §§1417-1435. A ·reference to thewb wiU show that they re-
fer exclusively to elections fo·r office, and for certain desig-
'ltated offices. They conta.in nothing which, by any stretch of 
constntction, could be held to CO'l}er an election of the Ch(J;r-
acter here involved.'' 
After declaring that the common law jurisdiction was ex-
pressly excluded by their statute, the Court said on page 778: 
, 
''It se·ems well settled that, in absence of express stat·utory 
authority, cou·rts of eq1.tity will not exercise such jurisdic-
tion.'' 
There is no statute in this State conferring jurisdiction 
upon courts of equity to hear and determine election contests 
~nd the Circuit ·Court was without jurisdiction in the prem-
Ises. 
In Native Lurnber Co., et al., v. Board of Su.perviso·rs of 
Harrison Cou;nty, et al. (1\Hssissippi, 1907), 42 So. 665, there 
was a suit in chancery against the hoard of supervisors of 
Harrison County and election commissioners appointed un~ 
der an act of the legislature, providing for the submission to 
the voters of the county the question of a division of the 
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county into two court districts in which the complainants in 
the bill charged fraud and false returns in t4e election. 
A den1urrer filed to the bill was sustained. 
On page 665 is this : 
'' I.t is perfectly obvious fronl the latter part of this prayer 
that the real purpose of this bill was to have the chancery 
court convert itself into a canvassing board for the purpose 
of canvassing the vote, declaring· the result, and decreeing 
that the election had not been carried.'' 
"For reasons too obvio-us to state, it is 'manifest tha.t the 
chancery court had no jttrisdictiun to e'lti·ertain .c;uch a bill.'·' 
In Mendenhall, et al., v. Denha1n, et al. (Fla., 1895), 17 So. 
561, a bill in equity was filed by taxpayers against county 
commissioners about election returns in an election to estab·· 
lish the location of a countv seat. A demurrer filed to the bill 
was sustained. .. 
In Markert, et al., v. l:h,r·Jnte'r Co'u'ld!/, et al. (Fla., 1910), 53 
So. 613, a bill in equity was filed to test the validity and regu-
larity of a statutory election to determine whether the county 
seat of Sumter County should be moved from its present lo· 
cation. 
A demurrer to the bill was sustained. 
The Court said on page 613 : 
"The jttrisdiclion of courts havin.g gene·ral equity powers 
does not include 1nere election contests of any kind, unless so 
provided expressly or ·intpliedly by organ,ic o·r statute taw.'·' 
Authorities cited. 
Also see Panneter v. Bourne, ·et al. ("\Vash., 1894), 35 Pac. 
586. An election was held about the change of location of 
the county seat of Pacific County. Fraud was cha-rged in the 
counting of votes and in the election returns. A demurrer to 
the bill was sustained. 
The Court said on page 587 : 
"But fro'ln an investigation nf the law involving the ori,gin, 
the hiBtory, and the jurisdiction of courts of equity, we are 
forced to the conclttsion that the Cottt'rt has no ,i1.trisdiction 
ove1· this ca8e; * * * . '' 
See Hester v. Bourlmnd (Arkansas, 1906), 95 S. W. 992. 
In this case, Hester, a defeated candidate in an election, 
filed a complaint in equity, to contest the election upon 
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grounds of fraud and irregularity. The proceeding before the 
Chancellor was based upon an act of the General Assembly 
e~titled, ''An Act to Provide for Contest in Primary Elec-
tions''. This act, sections. of which appear in the Court ~s 
opinion, provides that a complaint in equity may be filed, 
and also that a contest of an election shall be heard by the 
Chancellor in chambers or the chancery court if·it be in ses-
sion. The Chancellor refused to hear the contest and a man-
damus '\vas filed to compel him to do so. 
The effect of such act was to give the chancery court juris-
diction to hear contested elections. The respondent contended 
the act was unconstitutional. 
The Court said on pag·e 993 : 
''Election contests for nominations are not matters of 
equity and have never been so considered; and the act of the 
Legislature to vest chancery courts with jurisdiction as to 
them is unconstitutional and void.'' 
In Patterson, et al., v. J(napp, et al. (I{entucky, 1907), 101 
8. W. 379, an election was held to ascertain if a tax should 
be imposed for the aid of graded schools. The election fa-
vored the tax. Taxpayers contested the election. There was 
no provision in the l{entucky statutes for the contest of such 
an election. A dmnurrer was sustained on the ground that 
the court had no jurisdiction. 
This appears on page 379: 
"Courts of eq~uity have not inherently, and had not at com. 
1non law,- the jurisdiction to tt·y contested election cases. Nor 
have any other courts, fot· that m.atter. Such jwrisdiction ex-
ists only when it is conferred by statute.'' 
Also see Elliott, et al., v. Garn,er, et al. (I{entucky, 1910), 
130 S. W. 997, which is to the same effect. 
In Shields v. Davis (Tenn., 1899), 53 S. W. 948, a bill was 
filed by -the complainant who, upon the face of the election rP-
turns, was the unsuccessful candidate in an election for the 
office of sheriff against the ·defendant who had received a 
certificate of election. The issue involved was,-has the chan-
cery court jurisdiction and the right to try an election con-
test~ Chancery co·urts bad been given concurrent jurisdic-
tion of all civil causes triable in the Circuit Oourt. It was 
held that since the contested sheriff's election 'vas not a civil 
cause, within the meaning of the statute, the chancery court 
had no jurisdiction of such a contest. 
In Baker v. lJfitchell (Tenn., 1900), 59, S. W.l37, a contested 
1' 
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election case over the office of n1ayor, it was held the Court 
had no jurisdiction unless conferred by statute. 
In Jennings v. Joyce (Ill., 1886), 5 N. E. 534, a bill in equity 
was filed to contest a mayor's election. The Circuit Court 
dismissed the bill for want of jurisdiction. Held, the chan-
cery co~trt had no jurisdiction. to hear the contest, even where 
the stat~tte has not provided a 'mode for a contest. · 
In Shirar, et al., v. Elbridg,e (Ill., 1911), 94 ·N. E. 985, there 
was an election contest over a tax for road~. There was a 
stat.ute giving county courts jurisdiction to determine elec-
tion ~ontests of certain county, township and precinct offi-
cers and other offices. The Court decided its jurisdiction was; 
limited by the language of the statute, and said: 
''A proceeding to contest an election is purely statutory, 
and in the absence of a statute conferring jurisdiction the 
courts are without power to entertain a proceeding of that · 
kind.'' 
At common law, no right exists to contest an election in 
court and none now exists- in this State uriless specially pro-
vided by its Constitution or some law enacted by its General 
Assembly. 
The second g1~ound of the demurrer is as follows : 
'' Tha.t th·is Court. a.s a court of equity has no authority nor 
lttrisdiction. to hear and detennine anythin,q 11ertaining to 
election controvcrsieB unless it be conferred upon it by the 
Const-it~ttion of the State of Virginia or the laws enacted by 
the General Assembly thereof and since there is neither con-
stitutional nor stat~ttory authority i'l~ this State for a. cou,rt 
of ·equity to hear and deterrnine the sa1ne, the Court is with-
out j~trisdiction in the premises." 
The election in the case here under consideration was held 
by virtue of the provisions of the aforesaid Virginia Alco-
holic Beverage Control Act. So much of said Act as is per-
tinent to the question here involved, is as follows: 
1\!Iichie~s Virginia Code of 1936, "§4675(30). Local option 
provided fo·r; ho'lv and when elections 'may be held.-( a) Upon' 
a petition of the qualified voters of any county, city or town 
having a population of nin~ hundred or more inhabitants ac-
cording· to the last preceding United States census filed with 
the circuit c9urt of the county, the corporation court of the 
city, or the circuit court of the county wherein the town or 
the greater part thereof is situated, or the judges thereof 
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in vacation, signed by a number, riot less than thirty per 
centum of the number of votes cast by qualified voters of the 
county, city or town and counted for presidential electors in 
the last preceding presidential election in the said county, 
city or town, but in no event less than one hundred, asking 
that 3: referendun1 be held on the questions (first) shall the 
sale of beer and wine be permitted in the said county, city, 
or town; and (second) shall the sale- of alcoholic beverages, 
other than beer and wine, be permitted in the said county, 
city, or town, the court, or the judge thereof in vacation, shall 
by order entered of record require the regular election offi-
cials of the county, city, or town, on the date fixed in the or-
der, to open the polls and take the sense of the qualified voters 
of the county, city, or town, on the questions submitted as 
herein provided. Subject to the provisions contained in sub-
section (b) of this ·section, such election shall be held not more 
than ninety days nor less than sixty days frOin the filing of 
the petition, but shall not be held on any day that any other . 
election is held in the said county, city, or town. The clerk 
of the county, or of the circuit or corporation court of the 
city, shall cause a notice of such election to be published in 
some ne,vspaper published in or haying a general circulation 
in the said county, city or town once a 'veck for three con-
secutive weeks. 
"The regular election officers of the county, city or town 
at the time designated in the order authorizing the vote shall 
open the polls at the various voting places in the county, city 
or town and conduct the election in such manner as is pro-
vided by law in other elections in so far as the same is ap-
plicable. The election shall be by ballot and the ballot shall 
be prepared by the electoral board and distributed to the va-
rious election precincts as in other E1lections. On the ballot 
used shall be printed the following·: 
''First. Shall the sale of beer and wine (containing more 
than three and two-tenths per centu1n of alcohol by weight) 
be permitted in .............. T 
Yes 
No 
(Strike out one.) 
''Second. Shall the sale of alcoholic beverages, other than 
beer and wine, be permitted in. ; ............ ? 
Yes 
No 
(Strike out one.) 
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''In the blanks shall be inserted the name of the county, 
city or town in which the election is held. 
''Any voter desiring to yote 'Yes' in answer to either ques-
tion shall draw a line through the word 'No' and leave the 
word 'Yes' unscratched; any voter desiring to vote 'No' shall 
draw a line through the word 'Yes' and leave the word 'No' 
unscratched. 
"The ballots shall be ~ounted, returns n1ade and canvassed 
as in other elections and the results certified by the commis-
sioners of election to the circuit court of the county or the -
corporation court of the city, or the judge thereof in vaca-
tion. Thereupon the court, or judge thereof in vacation, shall 
enter of record an order duly certified by the clerk of the 
court to be transmitted to the Board and to the board of 
supervisors, council or other governing body of the county, 
city or town.'' 
Same Code, "§4675(31). Effect of elections held 1.tnde1· tJre-
ceding section.--( a) If in any election held pursuant to the 
next preceding section in any county, city or town a 1najority 
of the qualified voters yoting therein shall vote 'No' on the 
question shall the sale of beer and wine be permitted therein, 
then on and after sixty days from the date on which the or-
der of the court, or of the judge thereof in vacation, setting 
forth the results of such election shall be entered of record, 
no beer or wine shall be sold in such county, city or town ex-
cept for delivery or shipn1ent to persons outside of or to drug-
gists. in such county, city or town authorized under this aet 
to acquire the same for the purpose of resale, provided that 
this sub-section shall not apply to corporations operating 
dining cars, buffet cars, club cars and passenger boats selling 
'vine and beer to bona fide passengers. 
'' (b) If in any such election a majority of the qualified 
voters voting therein shall vote 'No' on the question shall 
the sale of alcoholic beverages other than beer and wine be 
permitted in the said county, city or town, then on and after 
sixty days from the day on which the order of the court, or 
of the judge thereof in vacation, setting forth the results of 
such election shall be entered of record, no alcoholic beverages 
other than beer and 'vine shall be sold therein, except for de, 
livery or shipment to persons outside of and to druggists in 
such county, city or town authorized under this act to acquire 
· the same for the purpose of resale. 
'' (c) If any such election be held in any county, city or 
town in which a majority of the qualified voters thereof shall 
have previously voted against permitting the sale of beer and 
wine or against permitting the sale of alcoholic beverages 
• 
• 
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other than beer and wine, or both, therein and in such sub-
sequent election a 1najority of the voters voting therein vote 
'Yes' on the questions shall the sale of beer and wine be per-
mitted in the said county, city or town, and shall the sale of 
alcoholic beverages other than beer and wine be permitted 
in the said county, city or town, or vote 'Yes' on either 
of the said questions, beer and wine, or alcoholic beverages 
other than beer and wine, or both, as the case may be, may 
in accordance with the provisions of this act be sold within the 
said county, city or town, on and after sixty days from the 
day on ·which the order of the court, or of the judge thereof 
in vacation, setting forth the results of such election shall 
be entered of record.'' 
It will be observed thcrefr01n that no provision whatever is 
made therein for a contest of any election held thereunder. 
Consequently, the Act itself does not confer any jurisdiction 
upon a court of quity to hear an election contest or contro-
versy. Therefore, if a contest of said election may be had, 
· it must be had by virtue of some provision of the State Con-
stitution or some other law enacted by t11e General Assembly 
pursuant to authority vested in it. 
There is no provision in the Constitution for a contest of 
an election of this character. Article II, Section 36 of the 
Constitution, provides that the General Assembly shall enact 
such laws as are necessary· and proper for the purpose of 
securing the regularity and purity of general, local and pri-
mary elections. Article III, Section 56 thereof, provides that 
the manner of conducting and n1aking returns of elections, of 
determining contested elections * * * in cases not specially 
provided for· by the Constitution, shall be prescribed by 
1 * * * aw. 
Pursuant to the above, the General Assembly has enacted 
certain election laws and amongst them are (references being 
to Michie's Virginia Code of 1936), :Section 247, which pro-
vides the manner in which prin1ary elections may be con-
tested; Section 259 relates to conteBts of elections of mem-
bers of the General Assembly; Seetions 264, 265 and 266 
which set forth the methods to contest elections for the office 
of governor and other state officers and Section 267 which 
relates to the way in 'vhich elections of county, corporation 
and district officers may be contested.. Consequently, the Gen-
eral Assembly has not enacted any law for the contest of an· 
election such as that as is here under consideration. Fur-
thermore, courts of equity in this State have not been given 
jurisdiction to hear a contested election of this kind. 
In Sande1·s, et al., v. The County .School Board of Prince 
i • 
i 
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Willia1n County, 158 ·va. 303, a proceeding was instituted by 
taxpayers attacking the '!alidity of an election ·authorizing 
the issuance of bonds for the erection of a school building. 
There was no law in Virginia to authorize the contest of such 
an election and the Court said on page 307 : 
'' ( 2-4) The courts 'Jnay hear e7tection contests only when 
power is given. the'm bJJ statu,te. There is no statttte law in 
Virginia authorizing the cotwts to determine the contest of 
s~tch a1~ electio1~ as 'is here under consideration * • .... . '' 
Since there is no law in Virginia to authorize the contest 
of an election such as that under consideration and as no 
.power has been given to courts of equity to hear and deter- · 
mine such a contest, the Circuit Court, as a court of equity, 
'vas without jurisdiction to hear the same and should have 
sustained the demurrer to the bill. 
(2) 
In failing and refusi'll_q to enter of record an order in ac-
cm·dance with and as 1·equired by sectiO'J~ 30 of The Virginia 
Alcoholic Bevera,qe Control Act, 1J1ichie's 1936 Code of Vir-
ginia, Section 467.5(.30) to carry into effect the result of said 
eze.ctio·n as shown by the certificate of the comtnissioners of 
election. 
The Act under which this election was held, provides the 
manner in which elections thereunder shall be ordered; when 
they may be had; the kind of notice to be given for the time 
of elections; who shall conduct it and 'vhere it shall be had; 
that it shall be bv ballot and the character of ballot to be 
used; the questions to be voted upon; the manner in which 
voters shall mark the ballots and also this. 
''The ballots shall be counted, returns made and canvassed 
as in other elections and the results certified by the com-
missioners of election to the circuit court of the county or 
the co.rporation court of the city, or· the judge thereof in 
vacation. Thereupon the court, or judge thereof in vacation, 
shall enter of record an order duly certified by the clerk of 
the court to be transn1itted to the Board and to the board of 
supervisors, council or other governing body of the county,. 
city or town." 
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In tliis case, the ballots were counted, the returns made and 
canvassed by the co1nmissioners of election of Campbell 
County and the results duly certified. Following that being 
do:t:Ie, the Circuit Court's duty was to enter. an order as re-
quired above. Lt had nothing else to do. Its duty, in entering 
such an order, was in no wise judicial, but purely ministerial. 
City of Roanoke v. Elliott, 123 Va. 393. 
In view of the foregoing, the Circuit Court erred in its 
failure to perform its ministerial duty, to enter an order to 
carry into effect the result of the election as shown by the cer-
tificate of the aforesaid commissioners of election. 
(3) 
In pe1·mitting evidence to be ini:1·od·ttoed and the election bal-
lots to be opened and recounted. 
It has been pointed out aboye that this is a suit in equity 
to contest an election; that no court bas jurisdiction to hear 
and determine election controversies unless such jurisdiction 
is conferred upon it by la'v and that there is no law in this 
State conferring such jurisdiction upon the Circuit Court, as 
a court of equity. If the Circuit Court, as a court of eqity, 
had no jurisdiction in the premises, then it erred in per-
mitting any evidence to be introduced! for it. assumed au-
thority not given it by law. 
(4) 
In refusin,q to strike o~tt the compla.inants' evidence. 
At the conclusion of the complainants' evidence, a motion 
was made to strike out the same for the reason that there 
was no proof to sustain or to substantiate the allegations in 
their bill. 
There were numerous alleg·ations in the bill but the evidence 
for the complainants failed to substantiate the same. 
The la'v presumes that the result of an election is correct. 
Before that presumption can be overcon1e, there must be evi-
dence introduced to show wherein the election result is in-
correct. No such evidence 'vas introduced in this case. Con-
sequently, the Circuit Court erred in its refusal to sustain · 
the motion of the petitioner to strike out the evidence of the 
complainants. 
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(5) 
In entering a decree contrarJJ to la'w. 
As has been shown above, the Circuit Court, as a court of 
equity, was without jurisdiction to hear this case. Before any 
court can adjudicate a proceeding· in equity, it m\lst have au- , 
thority to do so or its decrees 'vill be contrary to law and a 
mere nullity. No .law exists in this State to confer equity 
jurisdiction upon the Circuit Court in a case of this characte"t 
and since it did enter a decree therein, it is 'vholly contrary 
to law. 
See 7 R. C. L., page 1030, where is the following~ 
"58. Source of J~tt·isdiction.-In the constitutional form of 
government the three departments-legislative, executive and 
judicial-depend for their powers on the organic law of the 
state, and hence the constitution is the con1mon source of the 
power and authority of every court, and all questions con-
cerning jurisdiction of a court must be determined by that 
instrument, with the exception of certain inherent powers 
which of right belong· to all courts. Thet·efat·e, 'll.,nless the 
power o1· atdhority of a court to perfonn a contemplatell act 
catt be found in the constitu,tion or the laws enacted the·reun-
der, it· is without ju.·risd·ict·ion and its acts are withmtt va-
lidity.,, 
Also see 7 R. C. L., page 1031, where is the following: 
"59. }lecessity that C01t1·t Have J1u·isdiction.-It is a u,ni-
versal principle as old as the law that the proceedings of a 
cottt·t without jtu·isd-iction are a n:ullity and its jud,q1nent with-
out effect either on the p·erson or 11roperty." 
Since no jurisdiction has been given to the Circuit Court, 
as a court of equity, in a case of this kind by either the Con-
stitution of this State or the laws enacted thereunder, the de-
cree complained of is contrary to law and invalid. 
For the foregoing reasons it is respectfully submitted that 
the decree of the Circuit Court of Campbell County, here 
appealed from., should be reversed and that this Honorable 
Court should direct that an order be entered to carrv into 
n:ffect the result of said election as shown by the aforesaid 
certificate of the said comn1issioners of election of Campbell 
County. 
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Statement as to D~livery a.nd Brief. 
Counsel foi petitioner state and aver that a copy of this 
petition was delivered to Paul H. Coleman, Esquire, attor-
ney for the complainants in the Circuit Court, on the 11th day 
of ~lay, 1938. 
It is further stated by counsel that, should an appeal be 
gTanted, this petition is adopted as the opening brief on be-
half of Mrs. Emory Cundiff, the petitioner. 
Request for Oral H eadn,q on Petition. 
Counsel for petitioner desire to state orally the reasons 
· for reviewing the decree complained of. 
Respectfully submitted, 
~1:RS. EMORY CUNDIFF, 
By ROYSTON ,JESTER, JR., 
ROYSTON J.ESTER, III., 
Counsel for Petitioner. 
CERTIFJ.CAT1!1. 
I, B. B. Campbell, an attorney practicing in the Supreme 
Court of Appeals of Virginia, do hereby certify that, in my 
opinion, the decision in the aforesaid cause should be re-
viewed by the Supreme Court of Appeals of Virginia. 
:B'. B. CAMPBELL. 
Received May 13, 1938. 
.M. B. WATTS, Clerk. 
June 1, 1938. Appeal awarded by the court. Bond $300. 
M.B.W. 
Clerk Supreme Court of .Appeals received June 3, 1938, 
Richmond, Virginia. 
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RECORD 
VIRGINIA: 
Pleas before Hon. Don P. Halsey, Judge of the Circuit 
Court of Can1pbell County, at the Courthouse of said 
County, on the 27th day of ·November, A. D. 1937. 
Be it remembered, that heretofore, to-wit, at rules held 
for said Court in the Clerk's Of:fi'ce thereo~, on the third 
Monday in October, 1937, came A. B. Jeter and others ·and 
filed their bill in chancery against Walter Fauntleroy and 
others, which bill was duly n1atured and set for hea:rip.g and 
is in the following words and figures : 
(BILL.) 
page 2 ~ In the Circuit Court of Campbell County, Virginia. 
~· B. Jeter, H. ~L Lane, W. ,V. Hamner, J. R. Brown, IJ. C. 
Hull, .J. P. IIenderson, B. 0. Farmer, W. F. Taylor, D. M. 
Worley, R. T. Jackson, H. F. Saunders, Mrs. Sybil Saun-
ders, Mrs. A. B. Jeter, R. D. Sandidge, David Rowles, H. 
E. Morris, Fred Owens, R.uth E. Henderson, Jessie Hayes 
Gibson and N. E. St. John, Complainants, 
v. 0 
Walter Fauntleroy, Collins Clark; A. P. Coleman, W. M. 
Smith, G. D. Smith, Mrs. Emory Cundiff, J. A. ~IcCutcheon, 
C. T. Burnette and -paul Farmer, Defendants. 
To the Honorable Don P. Halsey, Judge: 
Your complainants would respectfully show ®to Your 
Honor: 
That they are and have, for a long period of time, been 
citizens of the Town of Altavista, Virginia, and are duly quali-
fied voters of the said Town of Altavista, County of Camp-
bell, Virginia. 
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That heretofore, to-wit, on the 15th day of July, 1937, a 
petition was filed by one hundred and twenty-three qualified 
voters of the Town of Altavista, under and by virtue of Sec-
tion 30 of the Alcoholic Beverag-e Control Law, of the State 
of Virginia, to hold, in the said Town of Altavista, a local 
option election, which had for its purpose the d~termination 
of two questions : 
(1) Shall the sale of beer and wine be permitted in the 
Town of Altavista, Virginia"? 
(2) Shall the sale of alcoholic beverag·es other than beer 
and wine be permitted in the Town of Altavista, Virginia~ 
That, thereafter, on, to-wit; the 28th day of July, 19-37, 
upon the petition aforesaid and upon depositions of witnesses, 
duly taken and filed, according- to law, this Honorable Court 
entered an order, decreeing that the duly qualified election of-
ficials of tbe County of Campbell, should, according to law, 
on Tuesday, September 21, 1937, open the polls and 
page 3 ~ take the sense of the qualified voters of the Town 
of Altavista, on the foregoing questions; that a cer-
tified copy of this order is attached to and ntadc a part of 
this bill of complaint and asked to be read and treated as a 
part thereof; as it fully appears frmn the order, aforesaid, 
the same was certified by the Clerk of this Honorable Court, 
to the election officials for the County of Campbell, which 
constituted their authority for calling· the aforesaid election. 
Your complainants are advised and therefore charg-e that 
the defendants, 'Valter Fauntleroy, Collins Clark and A. P. 
Coleman constitute the electoral· board of the Countv of 
Ca1npbell, and arc the duly qualified election officials, men-
tioned and described in the order, aforesaid, and who were 
charged with the duty, under the law of calling the election; 
your complainants would further sliow unto Your I-Ionor 
that, in pursuance of the authority conferred upon thern by 
law, they designated ,V. ~L Smith, G. D. Sn1ith and l\{rs. 
Emory Cundiff as judges of the election, which this Honorable 
Court had decreed should be held; that, further in pursuance 
of the authority co.nferred upon them by law, they designated 
J. A. J\IIcCutcheon and C. T. Burnette as Clerks of the afore-
said election and that, thereafter, one Paul Farn1er was, by 
the Judges and .Clerks designated as an Extra Tally Clerk. 
Your complajuants further aver that on Tuesday, Sep-
tember 21, 1937, the date designated in the order of this Hon-
orable Court, the polls were opened, in the Town of Altavista, 
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for the purpose of taking the sense of the qualified voters, on 
the questions heretofore adverted to in the order, aforesaid. 
Your complainants aver and charge that the election, pur-
ported to have been held on the day and date aforesaid, and 
the supposed counting of the ballots and the conduct of the 
aforesaid election was not held and done according to law; 
your complainants would particularly show that, 
page 4 ~ upon the closing of the polls, and when the time ar-
rived for the counting of the ballots on the ques-
tions, aforesaid, the said Judges ~and Clerks thereof, pro-
ceeded to count the ballots in secrecy and not in accordance 
'vith the laws, pertaining to the counting of ballots and es-
pecially Section 177 of the Election Laws of the State of Vir-
ginia; your complainants further aver and charge that the 
number of ballots found in the ballot boxes did not correspond 
with the number of names on the poll books and that the pro-
cedure follo,ved by the Judges and Clerks, such being the 
facts, was in violation of law, and especially in violation of 
Section 177 of the Election Laws of the State of Virginia. 
Your complainants would especially show unto Your 
Honor the following state of facts.: 
That heretofore, to-wit, on the 23rd day of Septetnber, in 
the Clerk's Office of the Circuit Court of Campbell County, 
the so-called Comn1issioners of Election proceeded to can-
vass the returns frotn said election and did, on the date afore-
said, purport to detern1ine and declare that one hundred and 
seventy-seven votes were cast in said election for the sale of 
beer and wine and one hundred and thirty-eight votes were 
cast in said election against the sale of beer and wine; and that 
the aforesaid Comtnissioners of Election further purported 
to determine and declare that one hundred and fiftv-seven 
votes were cast in said election for the sale of whisicey, or 
for the establislunent of an Alcoholic Beverage Control store 
and that one hundred and fifty-nine votes were cast in said 
election against the sale of whiske~,. or against the establish-
n1ent of an Alcoholic Beverage Control store; it further ap-
pears that on the latter question; that is to say, the question 
having reference to the establishment of an Alcoholic· Bev-
erage Control store, that there was a difference of two votes; 
your co1nplainants would especially show unto Your 
page 5 ~ Honor that, as will appear fron1 the said poll book::;, 
three hundred and twenty-six ballots were, in fact, 
cast, in said election; your complainants would likewise fur-
ther show that the alleged certificate of the Comn1issiouers 
of Election set out that eleven ballots, cast in said election, 
22 Supreme Court of Appeals of Virginia 
were not counted, because they were \roid, while, on the con-
trary, your complainants aver and charge that, at the lea:st, 
four of the said ballots ·were valid, within the 1neaning and 
intent of the election laws of Virginia and that, at least four 
were cast in favor of the establishn1ent of au Alcoholic B·ev-
erage Control store, in the Tovm of A.ltavista, Virginia, and 
for the sale of alcoholic beverag-es, other than beer and wine, 
and that, therefore, on the latter question, the result, as found 
by the Judges was in fact, in.correct and should have been in 
favor of the establishment.of an Alcoholic Beverag·e Control 
store. 
Your con1plainants would further show that under the fig-
ures, purported to be set forth in the certificate of the COin-
missioners, aforesaid, set out and decreed that one hundred 
and fifty-seven votes were cast, in said election for the sale 
of whiskey or for an Alcoholic Beverage Control store, and 
that one hundred and fifty-nine votes were cast in said elec-
' tion against the sale of alcoholic beverages, other than beer 
and wine, or a total of three hundred and sixteen votes ; and 
that, by that Saine certificate, it is certified that eleven ballots 
were not counted, because the same were thought to be void. 
It therefore appears that the numbor of votes cast and al-
leged to have been thrown out do not correspond with the num-
ber your complainants aver and charg·e 'vere listed as having 
been cast by the poll books. 
Your con1plainants would further show that, on, to-wit, 
the 23rd day of September, 1937, when the Judges of tl1e said 
election met in the Clerk's Office of the Circuit 
page 6 ~ Court of ·Campbell County, for the purpose of can-
vassing· the votes, aforesaid, two of the judges,. to-
wit, \V. l\L Smith and G. D . .Smith, were of the opinion that 
the votes, in the said election had not been counted correctly 
and were desirous of recounting the same; your complainants 
further aver and charge that the two Judges, aforesaid, 'vere 
advised by the Assistant Commonwealth's Attorney of the 
County of Campbell, aforesaid, that they were without au-
thority, under the law, to recount and correct the same. Your 
complainants, to substantiate the facts, aforesaid, attach to 
this bill of complaint, a petition of ,V. :NI. Smith and G. D. 
Smith, Judges, aforesaid, J. A. lVIcCutcheon and C. T. Bur-. 
nette, Clerks and Paul Farmer, Extra Tally Clerk, in which 
it is asserted that. the votes in said election were incorrectly 
counted and they ask pe1·mission of this Honorable Court to 
recount the same; your complainants are advised and there-
fore charge that, on the day and date aforesaid, the Judg·es of 
the election, who constituted a part of the Commissioners of 
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the election, had the power, ~nder the election laws of the 
State of Virginia, to canvass, recount, correct or amend any 
errors in their previous count. 
Your complainants are adyiscd and therefore charg·e that 
a ·Court of Equity has inherent, original jurisdiction· to in-
quire into the. election, aforesaid, the counting of the afore-
said ballots and the other incidents thereto and to determine 
and declare whether or not it was done in accordance with law 
and whether or not the returns, set forth in the certificate of. 
the Commissioners constitutes the true and correct returns in: 
the aforesaid election; your complainants are further advised 
and therefore charge that by reason of the fact that the elec-
tion aforesaid originated under and by virtue of an order of 
. the Court and that this Honorable Court is charged, under 
the law, with the duty of entering an order, setting 
page 7 ~ forth the true result of the election, heretofore ad-
verted to, that this Honorable Court has plenary, 
equitable jurisdictipn to determine the questions aforesaid, 
and to order and require that the ballots be correctly counted 
and whether the ballots, said to be void, by the Judges, were, 
in fact, leg·al or void, and to further detennine whether or 
not there was, in fact, an election qn the issues mentioned, 
in accordance with law. 
Your complainants nre further advised and therefore charge 
that the proper party-defendants to a contest of election on a 
proposition, such as heretofore mentioned and described are 
the board of officials constituting the body authorized to sub-
mit such a proposition or propositions to the electorate. 
Your complainants are further advised and therefore 
.charg·e that they have no adequate remedy at law, under the 
statutes and general laws of the Commonwealth, having refer-
ence to election contests. 
NOvV IN CONSIDER.ATI.ON WHEREOF AND INAS-
~IUCH AS your complainants are remediless, in the premises, 
save in a Court of Equity, where such matters are only and 
properly cog11izable, your complainants pray that the said-
vValter Fau1itleroy, Collins Clark, A. P. ·Coleman, W. M. 
Sn1ith, G. D. Smith, ~irs. Emory Cundiff, tT. A. ~icCutcheon, 
C. T. Burnette and Paul E'armer n1ay be made party-defend-
ants to this bill and he required to answer the same, but not 
under oath, the oath being hereby expressly waived; that all 
of the matters heretofore set forth and alleg·ed may be in-
quired into and justly and legally determined and declared by 
this Honorable Court, to the end that the legality of the elec-
tion, aforesaid, andjor the legality and correctness of the 
count of the votes, aforesaid, be determined and tried; and 
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that your con1plaiuants n1ay have all such further and gen-
eral relief as the nature of their case n1ay require, or to 
· equity shall seem 'mct·e. 
page 8 ~ And your COnlplainants will ever pray, etc. 
PAUL H. COLE1vfAN, p. q. 
A. B. JETER, 
H. l\L LANE, 
W. W. HA~INER, 
J. R. B1:t0,¥N, 
L. C. I-IlJLL, 
J. P. HENDERSON, 
B. 0. F ARl\IIER, 
\V. F. T_i\.YLOR, 
D. 1\1. WORLEY, 
R. T. J _f\. Cl(SON, 
H. F .. S!\.UNDERS, 
1\fR.S. SYBIL SAUNDERS, 
1\:lRS. A. B. JETER, 
R. D. SANDIDGE, 
DAVID ROWLES, , 
H. E. 1\fORRIS, 
FRED OWENS, 
R.UTH E. HENDERSON, 
JESSIJJ HAYES GIBSON, 
N. E. ST. JOHN, 
By Counsel. 
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City of Lynchburg·, to-wit: 
This day personally appeared before n1e, a Notary Public 
in and for the City and State aforesa-id, A. B. Jeter, and I-I. 
l\L Lane, who made oath that the facts and alleg·ations in 
the foregoing bill are true, except so far as they were therein 
stated to be ou information, and that so far as they were 
stated on information, they believe the1n to be true. 
Given under n1y hand this 2nd day of October, 1937. 
MABEL C. COLE~fAN, 
Notary Public. 
pag·e 10 } To the Honorable Don P. Halsey, ,Judge of the 
Circuit Court of Campbell County. 
' 
'Ve, the undersigned, duly ,appointed judges and clerks 
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of thn local option election held in the Town of .Altavista, on 
September 21, 1937, respectfully represent: 
That through inadvertence and error, the votes in said 
election were not counted correctly, and we ask of your Honor 
permission to recount said ballots. 
Resp(?ctfully submitted, 
\V. l\L Sl\1ITH, Judge, 
G. D. Sl\ifiTH, Judge, 
J .... '1. l\fcClTTCHEON, Clerk, 
C.T.BURNETTE, C~r~ 
P .A UL · FARMER, Extra Talley 
Clerk. 
page 11 ~ Virginia: 
At a Circuit Court continued and held for Campbell County, 
at the Courthouse of said County, on the 28th day of July, 
1937, and in the 162nd year of the Commonwealth. 
Petition to hold a local option 
In Re: ElRction in the Town of Altavista, 
Campbell County, Virginia. 
ORDER. 
This n1atter catne on this day to be heard upon a petition 
of one hundred and twenty-tln·ee (123) of the qualified voters 
of the Town of Altavista, Virginia, the depositions of wit-
nesses duly taken and filed according to law, and 'vas argued 
by counsel. 
ON CONSIDERATION \v'JIEREOF, and it appearing to 
the Court from the depositions taken that the Town of .Al-
tavista is a town of nine hundred (900) inhabitants, or more; 
that at the last preceding· presidential election the number of 
oualified voters in tho Town of Altavista was four hundred 
i 400) in number, and that the petition filed in tllis cause con-
tains the names of more than one hundred (100) qualified 
voters of the Town of Altavista, and also contains more than 
thirty ( :30%) pPr cent of the qualified voters of said town; it 
is thP-refore ordered and· decreed that the duly qualified 
election officials of the County of Campbell, shall, according 
to law. on Tuesday, September 21, 1937, open the polls and 
26 Supreme Court of Appeals of Virg·inia 
take the sense of the qualified voters of the Town of Altavista, 
Virginia, on the 'following questions: 
1. Shall the sale of beer and ·wine b€~ permitted in the Towu 
of Altavista, Virginia~ 
2. Shall the sale of alcoholic beverages other than beer 
and wine be permitted in the Town of Altavista, Virginia Y 
A copy of. this order certified by the Clerk of this ·Court 
shall be sufficient authority to the said election of-
page 12 ~ :ficials for calling said election on said date. . 
The Clerk of this Court shall cause a notice of 
such election to be published in s01ne newspaper publish~ed in, 
or having- a general circulation in the said County once a week 
for three· consecutive weeks. 
A. Copy, Teste: 
C. "\V . . WOODSON, Clerk. 
page 13 } A.. B. Jeter, H. ~L Lane, et als., Complainants, 
. v. 
Walter F'auntleroy, Collins Clark, et als., Defend~nts. 
On n1otion of A. B. Jeter, H. 1\L ·Lane, W. W. Hamner, J. 
R. Br·own, L. iC. Hull, J. P. Henderson, B. 0. iFarmer, W. F. 
Taylor, D. :NI. Worley, R. T. tTackson, H. F. Saunders, 1\'Irs. 
Sybil Saunders, J\l[rs. A. B. Jeter, R. D . .Sandidge, David 
Rowles. H. E. :!vi orris, Fred Owens, Huth E. Henderson, J es-
sie Hayes Gibson and N. E. St. .T ohn, complainants, leave is 
g-ranted them to file their bill of complaint against Walter 
Fauntleroy, Collins Clark, A. P. Coleman, W. 1\L Sn1ith, G. 
D. ·Smith, Mrs. Emory Cundiff, J. A. l\1cCutcheon, C. T. Bur-· 
nette and Paul Farmer, defendants; and it is ordered that 
this cause be referred to rules and matured, in accordance 
with law. 
page 14 ~ In the Circuit Court of the County of Campbell. 
Virginia. 
A. B .• TetP.r, et al. · 
v. 
vValter Fauntleroy, et al. 
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ORDER, NOVEl\IIBER TER~I, 1937. 
Upon the motion of lVIrs. Emory Cundiff, by counsel, leave 
is granted her to file an answer to the bill in this cause and 
the said answer is filed according·ly: 
page 15 ~·A. B. Jeter, et al. 
v. . 
Walter Fauntleroy, et al. 
ANSW:EiR OF :NIRS. EMORY CUNDIFIF. 
ThP. separate answer of Mrs. Emory Cundiff to a bill of 
. complaint Axhibited against her and others by A. B. Jeter 
. and others in the Circuit Court of the County of CamP"bell. 
This respondent, without waiving her demurrer to the afore-
said bill, but expressly relying thereon and insisting upon 
the same, for answer to the aforesaid bill, or. to so much there-
of as she is advi!?ed it is necessary she should answer,. an~ 
swers and says that she does not know if all of the complain-
ants in said bill are citizens and duly qualified voters of the 
Town of Altavista, in the County aforesaid, as alleged in 
said bill . 
. Respondent admits that after a petition was filed. in the 
aforesaid Court, by virtue of Section :10 of the Virginia Al-
coholic Beverage Control Act, an order was entered by the 
aforesaid Court, directing that an election he held in the afore-
said Town on, to-wit :-the 21st clay of S'eptember, 1937, to 
have the voters thereof vote upon the two questions men-
tioned and alleg-ed in said bill and that said election was held 
on said day. · 
Respondent denies the allegation in said bill that said ·elec-
tion was not held acordin!!' to law. 
pag-e 16 ~ Respondent likewise denies the allegation in said 
bill that the ballots on thP questions aforesaid, in 
said election were counted in secrecy. 
R·espondent admits that the majoritv of votes cast in the 
aforesaid election 'vere in favor of the"sale of beer and wine 
in said Town and that a majority of the votes cast in the same 
~lection were .ag·ainst the sale of whiskey or the establish-
ment of an Alcoholic Beverag·e Control 'Store in said Town, 
and likewis~ admits that the last mentioned majority was two 
and that there were eleven ballots ~ast in said election ·that 
were not counted because thev were void. 
Respondent denies the allegation in sa.id bill that four of 
said ballots not count~d because thev were adjudged and de-
termined by the aforesaid election officials to be void, were in 
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favor of the establishment .of the aforesaid Store, and also 
denies the allegation in said bill that the result of said elec-
tion, as found by said election officials, was incorrect. 
Respondent admits that the number of ballots ascertained 
by the Commissioners of· Election, represents the number of 
ballots counted but she is not advised if there was any dif-
ference in the number thereof and the number of names ap-· 
pearing on the poll books. 
Respondent further admits that the result of the aforesaid 
P.lection wus canvasEled by Commissioners of said election on, 
to-wit :-the 23rd day of September, 1937, .and that the said 
Commissioners duly certified the result of the said election, . 
and filed their certificate in the Clerkts Office of this Court, 
after having been first duly sworn to discharge their duties 
as such, whieh said certificate shows that one hundred and 
:fiftv-sevcn votes were cast in favor of the establishment of 
the~ aforesaid Store; that.one hundred and :fifty-nine votes 
were cast in opposition to the establishment of said 
pa@:e 17 ~ Store and that eleven ballots cast in said election 
'vere not counted because they were void. 
Respondent also denies the allegation in said bill that a 
Court of Equity has inherent, original jurisdiction to inquire 
into· the aforesaid election or anything pertaining thereto. 
On thP. contrary, respondent alleges and charge that a Cou~·t 
of Equity does not have jurisdiction in a suit of this character 
because the same has not been conferred upon it or given it 
bv law. , 
·Respondent furth(lr alleges that an election contest in this 
State can be had only in thf\ method and manner prescribed 
bv the laws thereof and as there is no law for a contest of an 
eiection o:f this kind in a Court of Equity, this Court, as a 
Court of Equity, has no jurisdiction in the pren1ises. 
For further answer to said bill, respondent is advised and 
l1ere ullP.ges and charge~ that one of the aforesaid complain-
ants, to-wit :-A. B. Jeter, exhibited and took unusual inter-
est in the aforesaid eloction becau!:.e he expects to be em-
ployed in tlw aforesaid 'Store, sl1ould one be located in the 
said Town of Altavista. And in an effort to influence the 
result of said election and to cause a n1ajority of the votes to 
bP. cast in said elP.ction to be in favor of the sale of whiskeY 
or the establislunent of a Virginia Alcoholic Beverage Con-
trol Store therP.in, he made, at the least, four trips to the 
office of the Treasurer of the Cotmty aforesaid, situated at 
Rust bur~·. in said ·County. where he! the said Jeter. in viola-
tion of the laws of" this ·Stnte, pers.onally paid poll taxes for 
at lenst thirty persons in an effort to have them placed in 
position to vote and to vote in said olection. · 
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Respondent is advised and therefore c.harg·es that such con-
duct on the part of the said tT eter was illegal and 
page 18 ~ contrary to the laws of this State. 
Respondent is further advised and alleges and 
charges that at least twenty-seven of the said persons whose 
poll taxes were illegally paid as aforesaid, were registered 
as voters in the said Town of Altavista from and after, to-
wit :-the third day of September, 1937, and up to and includ-
ing the aforesaid day of the aforesaid election so that they 
could participate therein and that at least twenty-six of said 
persons whose said poll taxes were illegally paid as afore-
said, did participate therein and cast their ballots in favor 
of the establishment of the aforesaid Store in said Town; 
that said votes were illegal and should, if another count of 
said votr.s in said election is had, be eliminated and disre-
garded in ascertaining the result thereof. 
Respondent denies each and every allegation cpntained in 
the aforesaid bill except those expressly adn1itted herein. 
And now having fully answered the aforesaid bill, this re-
spondent prays to he hence dismissed, etc. 
MRS. El\rfORY CUNDIFF, 
By Counsel. 
HOYSTON JESTER, JR., p. d. 
page 19 } A. B. Jeter, et al. 
v. 
Walter Fauntleroy, et al. 
QR.DER, NOVE1viBER TER~I, 1937. 
Upon the rnotion of ~Irs. Emory Cundiff, by counsel, leave 
is granted hr.r to file a demurrer to the bill in this cause aud 
:tl1e same is filed accordingly. 
page 20 } A. B. Jeter, et al. 
v. 
\Valtfn· Fauntleroy, et al. 
DEl\1UH.RER. 
The defendant, 1\Irs. Emory Cundiff, says that the bill of 
the complainants is not sufficient in law and for grounds of her 
demurrer states the follo,\ring: 
(1) That the Court as a court of equity has no jurisdiction 
to take cognizance of the matters and things set up and alleged 
in the bill of the con1plainants and tl1erefore, is without juris-
diction to hear and determine the sanw. 
(2) That this Court as a court of equity has no authority 
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nor jurisdiction to hear and determine anything pertaining 
to election controversies unless it be conferred upon it by the 
Constitution of the State of Virginia or the laws enacted by 
the General A.ssemblv thereof and since there is neither con-
stitutional nor sta.tutory authority in this State for a court 
of equity to hear and determine the same, the Court is with-
out jurisdiction in the premises. 
ROY.STON JESTER, JR., p. d. 
page 21 ~ In the Circuit Court of the County of Campbell, 
Virg:inia. 
A. B. J P.ter, et al. 
1J. 
Walter Fauntleroy, et al. 
ORDER, NOVE~IBER TER.~£, 1937. 
This cause came on this day to be heard upon the bill of the 
complainants and exhibits filed therewith; the demurrer of 
the defendant, Mrs. Emory Cundiff; and was argued by coun-
. sel. 
Upon consideration whereof, the Court doth overrul~ 
the aforesaid demurrer, to which action of the Court, the said 
defendant, 1\tlrs. Etnory Cundiff, exCE!pts. 
page 22 ~ In the Circuit Court of Campbell County, Vir-
ginia. 
.A. B. Jeter, et als., Complainants, 
17. 
Walter ·Fauntleroy, et als., Defendants. 
Nov. 27, 1937 . 
DIDCRE·E, NOVEl\'IBER TERl\1, NOV. 27, 1937. 
This cause which has ·been regularly matured and set for 
hearing, came on this day to be heard upon the bill of the 
complainants and exhibits filed th,~rewith, which has been 
taken for confessed as to the defendants, Walter Fauntleroy. 
Collins Clark, X... P. Coleman, W. 1\!L Smith, G. D. Smith, J. 
A. ~IcCutcheon, C. T. Burnette and Paul Farmer, who have 
failed and still fail to· plead, answer or demur thereto; the 
separate answer of the defendant, ~·frs. Emory Cundiff, to 
said bill; the certificate of the Commissioners of Election of 
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Campbell County which was filed in the Clerk's Office of this 
Court on the 23rc1 day of September, 1'937; the motion of the 
said ~Irs. Emory Cundiff, by counsel, that the Court enter an 
order carrying into effect the ·results of the election herein-
after mentioned, as shown by the said certificate of the afore-
said Commissioners of Election; all of the evidence of wit-
nesses taken ore tenus; and 'vas arg-ued by counsel. 
Upon consideration whereof, it appearing· to the Court from 
the record herein and. the aforesaid evidence that an election 
was held in the Town of .Altavista, in the County aforesaid, 
on the 21st day of September, 1937, pursuant to an order and 
writ made and issued by the Judge of this Court, on the 28th 
day of July, 1937, whereby it was submitted to the qualified 
electors of said Town to determine the following· questions: 
(1) "Shall the sale of bP.er and wine be permitted in the 
~row.n of Altavista, Virginia¥'' and 
, (2) "Shall the sale of alcoholic beverages other 
page 23 ~ than beer ~nd wine be permitted in the Town of 
Altavista, Virginia?'' as provided in Section 30 of 
the Virginia Alcoholic Beverage Control Act; and it also ap-
pearing to the Court from the aforesaid certificate of the 
aforesaid Commissioners of Election that as to the aforesaid 
first question, one hundred and seventy-seven votes were cast 
by the afores.aid electors of the said Town· in favor of the 
sale of beer a:nd wine therein and one hundred and thirty-
eight votes were cast against the san1e and as to the aforesaid 
second question, one hundred and fifty-seven votes were cast 
in favor of the sale of alcoholic beverages other than ·beer 
and wine in the said Town and one hundred and fifty-nine 
votes were cast ag·ainst the same and that eleven ballots· cast 
in said election were not counted because they were void; 
and it further appearing to the Court from the aforesaid 
evidence that the ballots cast in said election which were 
counted by the said judges and commissioners thereof should 
be recounted and that an examination of the aforesaid eleven 
ballots, allP.ged to be void, should be n1ade, and the ,Court, 
upon a recount of the aforesaid ballots and an examination 
of the aforesaid eleven ballots, alleg-ed to be void, being of 
. opinion that four of the said last mentioned ballots, rejected 
and not counted by the aforesaid judges and Commissioners 
of Election, as aforesaid, were valid, within the intent and 
meaning of the election laws of the State of Virg·inia, doth so 
decide, and upon giving effe~t thereto, as well as giving effect 
to the recount aforesaid, cloth hereby adjudge, order and de-
cree that the true result of the aforesaid election in the afore-
said Town as appears by a complete recount of all of the 
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aforesaid ballots is one hundred and seventy-seven votes for 
tl!,e sale of beer and wine therein and one hundred and thirty-
eight votes against the sale of same therein and one hundred 
arid fifty-nine votes for the sale of alcoholic beverages other 
than beer and wine therein and one hundred and 
page 24 ~ fifty-seven votes against the same, and that the 
result herein set forth as found by the Court is 
the true and correct result of the aforesaid election, and by 
this ordP-r, the Court doth enter of record the result of the 
election to be as aforesaid. 
And the Court cloth hereby overrule the aforesaid motion 
of the said 1\frs. Emory Cundiff, by counsel, that an order be 
entered to carrv into effect the aforesaid results of the afore-
said election as shown by the aforesaid certificate of the 
aforesaid Commissioners· of Election. 
· And the Court cloth further adjudge, order and decree that 
the Clerk of this Court shall transmit certified copies of this 
order to the Virginia Alcoholic Beverage Control Board at 
Richmond, and to the Council of the said Town of Altavista. 
And as the objects of this calise have been accomplished, it 
is further ordered that the same be stricken from the docket 
and that the said complainants recover of the defendants the 
costs by them in this behalf expended but upon the motion 
of thfl said J\tlrs. Emory Cundiff, by counsel, who has inti-
mated an intention to apply to the Supreme Court of A,ppeals 
of Virg·inia for an appeal and supersr-deas from this decree, 
the Court doth further adjudg·e, order and decree that the 
execution of this. decree be suspended for a period of sixty. 
days from the 27th day of November, 1937. 
pa~e 25 } Virginia : 
In the Circuit Court of Campbell County. 
A. B. tTeter, et als., Complainants, 
v. 
\Valter Fauntleroy, et als., Defendants. 
Stenographic report of the· testin1ony, together with the 
motions, objections and exceptions on the part of the re-
spective parties, the action of the court in respect thereto, 
and other incidents of trial of the short styled case of A. B. 
tTeter. et als. v. 'Valter Fauntleroy, et als tried in the Circuit 
Court of Can1pbell County, ·virg·inia, at R.ustburg, Virginia, 
on November 27th, 1937, before Hon. Don P. Halsey ·without 
a jury. 
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Present: 1\tlr. Paul H. Coleman, counsel for complainants. 
lVIessrs. Royston Jester, Jr., and Royston Jester III. Coun-
sel for defendants. 
page 26 ~ By Mr. Jester: I want to make a motion, if your 
Honor please: The commissioners of election, 
~Irs. E. C. •Swart, W. 1\L Sn1ith, 1\'Irs. L. F. \Vood, J\llrs. Emory 
Cundiff and G. D. Smith, were sworn by the clerk of this court 
on September 23rd, 1937, to discharge their duties as com-
nlissioners of the eleetion in question and proceed to canvass 
the votes. Their certificate is as follows: 
• 'Virginia : 
In the Clerk's Office of the Circuit Court of Can1pbeH 
County, the 23rd day of Septen1ber, 1937, we, the under-
signe,d Comn1issioners of the election held in the town of Al-
tavista, on the 21st day of September, 1937, do hereby certify 
that we met this day in the .Clerk's Office in the Circuit Court 
of Can1pbell Count);~ and after being duly sworn as prescribed 
by law, proceeded to canvass th<? returns fr01n said election, 
and do therefore determine and declare that 177 votes wer~· 
cast in said election for sale of wine and "beer, and that 138 
votes were .cast in said election against the sale of wine and 
beer, and therefore the highest at1d largest nun1ber of votes 
cast in said election were cast for sale of ·wine and beer; and 
we further determine and declare that 157 votes were cast in 
said election for the sale of whiskev or for A. B. ,c. store and 
that 159 votes were cas~ in said eiection against the sale of 
whiske~v, or ag·ainst A. B. C. store, and therefore that the 
highest and largest number of Yotes cast in said election were 
cast against the sale of whi~key, or ag·ainst A. B. C. 
pag·e 27 ~ store.'' 
"'Ye further certifv that eleven ballots cast in said election 
were not counted because they were void.'' 
That cP-rtificate is sig·necl by the five con1missioners I have 
named. · 
I want to n1ove that the court enter an order in accordance 
with sub-section 30 of section 4675 of the Code, commonly 
known as section 30 of the A. B. C. act to carry into effect 
the certificate of the comn1issioners of election. 
I am taking the position, jf your Ifonor please, that the 
duty resting· upon the court in a case of this kind is not to 
enter a judicial order but a ministerial order * • • (argument 
and citation of authorities omitted) * * :'> So I submit, if 
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your Honor please, based on the authority I have cited, that 
the act called or directed to be done by you ·in connection 
with this case, or any case coming uudor this statute, is purely 
minh~tcrial and nothing judicial w·hatsoever. They do not 
give, and especially under the decision I have referred to, · 
this court any right to go back of or inquire into anything· 
that may have been done in connection with it whether good, 
bad or indifferent, and for· that reason I move that an order 
be entered ~arrying- into effect the 1~eturns shown by the re-
port of the commissioners o_f elec~ion. 
Note : Argu1~1ent of counsel here omitted. 
By the Court: It is a question "Thether the statute pro-
vides that I am to certify the con1missioners' re-
page 28 ~ port or certify the result of the election. I will re-
serve my opinion on that rrtatter and you may pro-
ceP.d with the case. 
Note: At this point 1\llr. Coleman read the bill and answer 
filed in this proceeding, and in a g~neral way outlined the 
position of the complainants. 
By lVIr. Jester: If your Honor please, for the purposes of 
the record WP. wish to state that -we will object to the talnng 
of any evidence in this case on the ground that the court does 
not have jurisdiction in the pren1iseH. I don't know that it 
is necessarv for me to n1ake further comments at this time. 
The bill and ans,ver have heen read and in a general 'vay Mr. 
Coleman has stated son1e of the questions that will ·be involved. 
He has read to you and pointed out to you the provisions, or 
part of the provisions of Section 30 of the A. B. C. act with rel-
erence to the manner in whic.h votes shall be marked. lie has 
like:wise called to your attention the method and manner 
·which votes sl1all be marked in other elections. The law 
with reference to votes in· other elections a1lows different 
kinds of lat'titude. It doesn't stop at check marks .. ·You 
can put "V" marks, check marks or cross marks. None 
of thosP. things have anything to do with this case. This 
particular case here relates to this particular statute and 
specifies in no uncertain terms the definite and specific way 
in which each ballot shaH be marked in order to 
page 29 ~ be a leg·al ~allot. I don't want to go into the ques-
tion now of what is directory and what is manda-· 
tory, so I think, without consuming any more time if we are 
going· to take evidence we had better start taking it. 
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page 30 } H. M. LANE, 
having been first duly sworn, testifies as follows: 
DIRECT EXAl\IINATION. 
By Mr. Coleman: 
Q. You are 1\{r. H. ~L Lane, I believe, and a resident of 
Altavista, are you not? 
ll. Yes, sir. \ 
Q. Ho"' long· have you resided 'there Y 
A. I came to Altavista with my father before the town was 
started and have resided there at different times since 1906. 
~Iy last residency there has been about ten years. I moved 
tl1ere about ten years ago. 
Q. Are you a duly qualified voter in .Altavista 1 
·A. lam. 
Q. I assun1e you took part in this local option election which 
was held on the date mentioned here. 
A. I did. 
Q. :Nir. Lane the bill filed in this case sets forth that the 
following named people, to-wit; A. B. Jeter, H. M. Lane, W. 
W. Hamner, J. R-. Brown, JJ. C. Hull, J. P. Henderson, B. 0. 
Farmer, W. F. Taylor, D. 1\t WorlP.y, R. T. Jackson, H. F. 
Saunders, 1\Irs. Sybill Saunders, ~Irs. A. B. •Teter, R. D. 
Sandidge, David Rowles, H. E. 1\forris, 1Fred Owens, Ruth E. 
Henderson, Jessie Hayes Gibson and N. E . .St. John are and 
for a long· period of time have been citizens of the town of 
Altavista and Hre duly qualified voters of the town of Alta-
vista and County .of Campbell. Do you know of 
page 31 ~ your own knowledge that that is true? 
A. Yes, sir, I know that they are citizens of Al-
tavista and were eligible to vote in this ·election. As to how 
n1any elections prior to that time I don't know. 
Q. As to any othP.r election that this one I think it is im-
material. N o,v, you took a rather active part, did you not, 
in this election which was held in .September, 1937? 
A. YP.s, sir. 
Q. Without going into any too g·reat detail I want you to 
first tell us how many polling places there are in Altavista, 
who the judges·of the election were, what occurred there, how 
they proceeded to count the ballots, and so forth. Tell us in 
your own way but &s briefly as possible. 
A. There was only one polling place in the town of Alta-
vista and I was there when the polls were opened or shortly 
after they were opened. I was about the second or third man 
to vote. The election was ~arried on in a very orderly man-
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H. 1J1. Lane. 
ner. The judges appointed, I believe, were W. M. Smith, 
Mr. Dudley S1nith, J\1:rs. Cundiff. ~Ir. McCutcheon was one 
of the clerks and 1'Ir. Burnette was the other clerk. J\t[r. ~Ic­
Cutcheon, I believe, had to leave sometime during the day and 
1\!Ir. Paul Farmer was put in as an r.xtra clerk. The rule 
was passed by the judges, or some of the parties who were 
supposed to do that, that no one· except those voting should 
be allowed-on the sidewalk in front of the building ·but should 
re1nain outside of the curb. Some of the ministers 
pag-e 32 ~ of the town of Altavista did crowd in right much 
into the polls. Other than that I believe the elec-
tion was carried out in a very orderly manner. At the clos-
ing of the polls the doors were fastened. 
Q. Doors to the building? 
A. The doors to the building were fastened. One man em-
ployed by the newspaper 'vas ·allowed to come in. . (J. '\That newspaperf 
A. Altavista Journal. I tried to get in but was denied 
admission. 1\ir .• Jeter was close to me and I thought I heard 
hin1 try to get in. I am not positive of that. He can state 
about that himself. 
Q. Will you state whether or not two representatives of the 
different factions-that is to say, the parties who favored the 
establishment of the A. B. C. store and those 'vho were op-
posed to it-wr.re pern1itted in the room where the judges 
were~ 
A~ They were not. 
By :Nir. Jester: I object to that, if your Honor please. 
There are different regulations under the election la,vs as to 
special elections and general elections or regular elections. 
There is nothing· in the statute that I have been able to find 
giving; anybody in local options the rig·ht to be designated as 
uny party or representative of any party. I think that refers 
to democrats, republicans, and so forth. 
pag·e 33 r By the Court: Is there any allegation in the bill 
about that? 
Bv ~.ir. Coleman: The law is a~ follows: ''The ballots 
shall be counted, returns made and canvassed as in other 
elections and the results certified bv the commissioners of elec-
tion to the circuit court of the county or the corporation court 
of the city, or the judge therE:'of in vacation." 
By the Court: How is it material, ~{r. Coleman~ 
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H. JJJ. Lane. 
By Mr. Coleman: It is material in that the election was 
not held in accordance with the statute. 
By the Court: It is not charged that this in any way af-
fected the results. I sustain the objection. 
By Mr. Coleman: 
Q. ~Ir. Lane, do you know anything about the counting of 
the ballots or how many were thrown out or ho'v many were 
alleged to have been cast and ho'v many were declared, or sup-
posedly declared void 1 
By the Court: You had better split that question up into 
sections. 
By Mr. Coleman: 
Q. Do you kno'v anything first about the count-
page 34 } ing of the ballots ~ 
.. li. I stood on the outside of the window and 
looked through the 'vindow at the counting and I could hear 
~Ir. Dudley Sn1ith who 'vas calling the ballots. I also could 
hear the objections as the ballots were voided and laid in a 
pile on a table, ~Irs. Cundiff holding the others which were 
allowed to be tallied. I could see son1e of the ballots in Mr. 
Smith's hands. He was standing side,vays to me. I could 
see son1e of the ballots as he would read them out. After he 
would read these ballots he 'vould pass them over. First 1\IIr. 
Burnette took the ballots out of the box, unfolded them, and 
passed the~n to ~tfr. DudlPy Sn1ith who read them and theu 
passed them to ~tfrs. ,Ct1ndi:ff and Me. Bill Smith. 1\tfr. Farmer 
talliP.d them. 1\fr. Bill Smith was one of the judges. Mr. 
Burnette 'vho was taking· the ballots out was one of the clerks. 
A fe'v of the ballots appeared to have no n1arks on them and 
1vfr. Sn1ith laid then1 out as void. I think most of the others 
~:Irs. Cundiff voided them. They were all placed in a pile ou 
a table and as soon as the counting was over 1\IIrs. CundifJ: 
immediately picked these up and proceeded to seal the ballots 
before determining· whether the ballots checked with the poll 
book ·or not. 
Q. Do you know how many ballots the poll books showed 
were cast f As a matter of fact I think the poll books the 
best evidt?nce of that and I will a:sk the Court to have them 
broug·ht here. · 
page 35 } By the Court: They ought to be here. 
By J\!Ir. Jester: I und0rstand one of the books is 
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illegally in the hands of one of the judges of the election. 
By Mr. Coleman: I have no knowledge of that. · 
· By the Court: Where is it f 
By Mr. Jester: The law says that the poll books and ballots 
shall be sealed and forwarded to the Clerk's office. I under-
stand-! can't say it is a fact-that one of the judges of the 
· election, following the same general E'lection method in Alta-
vista, has kept the poll books. 
By Mr. Coleman: (addressing the audience) I 'vould like 
to aseertain if anybody has the books. 
By a Gentleman in the Audience: We have two polls books 
in which each name is listed. One is sealed and goes in with 
the ballots and the other one I hav~. 
By ~1:r. Jester: There is an illustration. The statute uses 
''poll books", plural, to go to the Clerk's office. 
By the Court: Anyhow, they can be produced. 
page 36 ~ By the Court: Who has the books 1 
By Mr. Woodson, the Clerk of the Court: They 
are in the Clerk's Office in my safe. Shall I get them' 
By the Court: Yes. 
CROSS EXAl\riiN ... I\.TION. 
Bv 1\Ir. Jester: 
· Q. l\1:r. Lane, where is your residence? 
A. Commonwealth Hotel, Altavista, Virg·inia. 
Q. Isn't your residence outside of the town of Altavista 1 
A. I own a home outside of Altavista and one in Albemarle 
County also. 
Q. Do you make the town of ... 1\.ltavista your residence or 
the county of Campbell proper? 
A. The Town of Altavista, absolutely. 
Q. I believe you have stated already that you were very 
much interested in the election and were one among the first 
to vote? 
A. Yes, sir. 
Q. You have a building which you propose to rent to the 
A .. B. C. Board in the event that a store is established there·! 
·A. I have a building on which the A. B. C. Board took an 
option along with several other buildings in town. 
~he witness stands aside. 
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having been duly sworn, testifies as follows : 
DIRECT EXAMINATION. 
By ~Ir. Coleman: 
Q. Your name is W. M. Smith and I assume you are·a resi-
dent of the town of Altavista, are you not, sir¥ 
A. Yes. sir. 
Q. Are' you a duly qualified voter there Y 
A. Yes, sir. 
Q. Were you by the Electoral Board of Campbell County 
designated as a judge of this local option election which was 
held on September 21, 1937' 
A. Yes. sir. 
Q·. T wish you would please state, if you will, Mr. 1Smith, 
who were the other judges and the clerks and ho'v Mr. Farmer 
came to be appointed. . 
A. Mrs. Emory Cundiff, G. D. Sn1ith and myself were the· 
three judges, and J\IIr. J. A. McCutcheon and C. T. Burnette-
were the cle1·ks, and Mr. McCutcheon had to leave the polling 
place I thing about five o'clock, maybe four-thirty, for busi-
ness reasons and we called in Mr. Paul Farmer to assist us 
in his· place. 
Q. According to the statutes judges have a right to desig-
nate someone else. 
A. Yes, sir. 
Q. Now, Mr. Smith, I wish you would briefly tell us what 
took place at the counting of the ballo-ts, how you 
page 38 ~ were situated and who did what, and so forth. 
· A. I might say that Mr. Burnette ~ook the ballots 
out of thP. box. 
Q. He 'vas a clerk Y 
A. A clerk, yes, sir, and he passed them to Mr. G. D. Smith 
who called them and who in turn passed them to Mrs. Cun-
diff who was stringing them and Mr. Farmer and myself 
were acting as tallies. 
Q. You were a judge Y 
A. Yes, sir. 
Q. All right. It is alleged in this certificate of election 
that eleven ballots were thrown out .as being void. I wish 
you would please tell us something about that, how that came 
to pass. 
A. Well, eleven ballots were J aid aside and not counted. 
because three judges couldn't agTee on . them on account of 
the different ways in which they were marked. Some were 
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checked, some 'vere crossed, some were marked entirely out 
and the words ''yes" or "no'' written in. 
Q. Those words were written in~ 
A. Yes, sir. 
Q. Have you any way of saying how many of these ballots 
which were either checked or cross marked, assuming them 
to be valid, were cast in fav-or of the establishment of an 
A. B. C. store 1 
A. I could not answer that correctly. 
page 39 ~ Q. Was there a differen<~e of opinion ·between 
the judges as to whethet· the ballots cast were 
legal or illeg·al1 
A. Yes, sir. 
Q. How was that difference determined 1 
A. Well, usually the 1najority rules on each ballot. There 
was one ballot particularly there that I maintained and still 
maintain should be counted and that is a ballot where every-
thing is entirely scratched out and what you want written in. 
That is one particular ballot that I maintain is good. 
Q. How was that one marked f 
A. I don't remen1ber how manv there were like that nor 
exactly how they "rfn·e all marked~ I couldn't say. 
Q. The ballots which were thrown out as being· void of 
course were strung up in accordance with law and sent to 
the clerk's office, were they not Y 
A. No ballots that were cast were destroyed. 
Q. I will ask you this-
1'Ir. Colen1an: (addressing the 1Court): Your Honor, may 
I ask permission to open these f 
By the Court: The Clerk will open them. 
C. '·N. 'VOODSON, ·Clerk, 
having been duly sworn, testifies as follows: 
DIRECT EXAMIN.A!TION. 
Bv l\1 r. Colen1an : 
··Q. Shoot. 
A. These are the returns from the election held 
page 40 ~ in Altavista on the 21st .day of September, this 
year, and they were received by me in the pres-
ence of the judges and the com.missioners of the election and 
several other people who were presEmt in the Clerk's office 
at the time, sealed as they are now, nnd since that time they 
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have been in my safe in the Clerk's office and have not been 
seen or touched by anyone. 
By the Court : Proceed to open them. 
By Mr. ,Jester: I want to ask him one question. 
Q. I believe, 1\[r. \Voodson, you, as clerk of the Circuit 
Court of Campbell County, administered an oath to W. M. 
Sn1ith along with others as commissioners of election, did you 
not~ 
A. I did. 
Q. Is the Vv. l\L Smith who is now upon the witness stand 
the same W. :fit Smith to whom this oath was administered? 
A. Yes, sir. 
Q. I show you what purports to be a certificate of election 
signed by W. l\L Smith and the other four cmnmissioners, at-
tested by you, bearing· date of September 23rd, 1937. Please 
examine that and state whether or not that correctly sets 
forth the results as ascertained by the commissioners as far 
as you know. 
A. This report of the connnissioners of the election does 
report the result of the canvass of the election by 
page 41 ~ the comtnissi.oners on the date n1entioned in this 
report, the 23rd day of September,. 1937. 
By 1\fr. Coleman: 
Q. l\fay I ask you a question, 1\Ir. Woodson? Is it not a 
fact that before certain of the judges would sign this certifi-
cate that they requested you and you did put on the certifi-
cate of election that eleven ballots 'vere thrown out as being 
void? 
A. That is correct. That statenwnt was not in the poll 
book. at the thne it was returned but the judges of election 
themselves, after a conference or after talking· with each 
other, decided that that statement should appear on the poll 
book and that was incorporated or written into the poll book· 
by n1e at their request and suggestion and in their pres.-
ence as to the number of ballots that were not counted be-
cause they ~vere void. That s~atement is the one that was 
put in the poll books. 
Q. Isn't it a fact that Nir. Bill S1nith and 1\fr. Dudley 
Smith declined to sign this certificate until that was put in 1 
By Nir. Jester: I object to that on the ground that those 
same gentlemen to whom be now refers, G. D. Sn1ith and 
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W. M. Smith, were com1nissioners of election; that they took 
au oath that they would perform and discharge their duties 
as commissioners of election to the best of their ability, so 
help the1n God. They certified what the results of 
page 42 ~ the election were after having had that oath ad-
niinistered to thetn and now by virtue of this hav-
ing been certified as it has been evidence cannot be intro-
duced to impeach that certificate. 
By lVIr. Coleman : I am not trying to impeach it. 
By the Court: I don't see how that undertakes to im-
peach it. 
By Mr. Coleman: I am asking if it isn't a fact they 
wouldn't sign until that was incorporated into it. ' 
By the Witness: I remen1ber there was some difference of 
opinion as to whether that statement should go into the poll 
book and I told them whenever they decided they wanted it 
in there, if they did, it could be added or they could leave 
it out if they saw fit. In any event they agreed to put it in 
there. 
By the ·Court: 
Q.. All of them? 
.A.. All of them. 
Q. Now, l\1r. Woodson, open the h.allots. . 
.A.. This is the poll book and this is the ballots still under 
seal. 
By Mr. Coleman: 
Q. I ask you to introduce these as ''Woodson 
page 43 ~ Exhibit A". Now, proceed, lVIr. Woodson. That 
is the poll book in this eleetion, is it not' 
.A.. Yes, sir. 
Q. Will you examine the poll book and see how many votes 
wer~ recorded as having been cast in this election . 
.A.. This book shows that 326 votes were cast in the election. 
· That is, it contains the names of 326 voters registered in 
numerical order. 
Q. Now, this certificate of election has been heretofore in-
troduced in which it is asserted and sworn to that "We fur-
ther determine and declare that 157 votes were cast in said 
election for the sale of whiskey or for A B C store and that 
159 votes were cast in said election against the sale of whis~ 
key, or against A B C store.',. Will you tell me how much 
157 and 159 is 1 · 
'I 
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By 1\'Ir. Jester: I think the court will take judicial notice 
of that. 
By Mr. Coleman: 
Q. Answer the question. 
A. 316. 
Q. It is certified that 11 ballots 'vere cast in said election · 
'vhich were not counted because they were void. Will you 
add 11 to 316 and see w}lat result you will get? 
A. That makes a total of 327. 
Q. So that the number of ballots by the certificate ·asserted 
to have been cast exceed the number of ballots shown by the 
poll books by one. Is that correct? 
page 44 ~ A. That is correct. 
Q. Now; will you proceed to open, if you please, 
1\'Ir. Woodson, the other package, if the court permits 1 
By the Court: 
Q. You. may open the ballots, 1\fr. '\Voodson. 
By Mr. Jester: We want to note an objection to the bal-
lots being opened, if your Honor please. 
Note: The witness proceeds to open, the packag·e. 
By the ·Court : 
Q. I ·would like to know what those are that you have just 
deposited on the table? · 
A. They are the ballots cast in the Altavista election just 
as they were sealed and just been taken out of the sealed 
package by me. . · 
Q. Does that package also contain the rejected ballots? 
A. It contains all ballots brought to the courthouse. 
Q. Are the rejected ballots shown separately &om the 
others f 
A. I haven't been in the package to see. 
By Mr. Coleman: Would there be any objection to him go-
ing into the packag·e and seeing? 
By the Court: None that I know of. 
By Mr. Jester: We object to it, if your Honor 
page 45 r pleasez on the ground that it is irrelevant and im-
material and is wholly improper. 
By the ·Court: I overrule the objection. It is just a ques-
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tion of who is to do it, whether l\1r. ·woodson or somebody 
else. 
By lvir. J·ester: vVe except to the action of the court. 
By ~Ir. Coleman: I was g·oing to ask him, subject to the 
ruling of the court, .NI~·. Woodson being the clerk of the court 
whom the law requires the ballots to be deposited with and 
not to be opened except by order of the· court, is the person 
to open thern and to answer the question whether the ballots 
alleged to be void arc separate and apart from the ballots 
said to be good, and I respectfully ask the court to permit 
lVIr. vV oodson to ·exainine the ballots .. 
By the Court: 
Q. ~1:r. vVoodson, will you please examine those ballots and 
see if you can segTegate those which were allowed as valid 
and those which are not allowed as void Y 
By l\{r. Jester: Unless ~fr. \Voodson was there present at 
the tin1e those votes were segregated and saw and witnessed 
what was done I don't see how he could testify to that. How 
can he say which of those votes were segregated 
page 46 ~ and put aside without having done that f 
By 1\'Ir. Coleman: He could not unless they sho'v 
on the face of then1. 
By Mr. Jeste1:: Unless there is something on the face of 
the ballots so to show I object to that. 
By the Court : 
Q. l\Ir. Woodson, can you by examination, answer that 
question 1 
A. You want to know if I ca1i by exa1nination of these bal-
lots tell which are void 1 
Q. Which were rejected and which were allovled to be 
counted as valid. Is there any mark or any way to dis-
tinguish them ? 
A. I notice an arrangement of the ballots there that in-
dicates smnething unusual in this respect, that one ballot is 
placed at right ang·les to the others with a certain number 
above and the other ballots below. What that indicates I do 
not know but it scen1s to be for the purposes of segregating 
son1e of the ballots from some of the others. 
Q. Your answer is you don't know and can't tell? 
A. I cannot tell. 
By ~Ir. Coleman: l\fay I ask him if he will count the bal-
I 
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lots 'vbich are segregated from the other ballots and tell us 
how many there are 1 
page 47 ~ By the Court: vVhy not ask somebody who knows 
· son1ething about then1? 1\:t:r. Woodson just said 
he doesn't know and can't tell. 
CROSS EXAl\tiiNATlON. 
By Mr. Jester: 
Q. 1\llr. Woodson, as I understand you, these ballots have 
remained in your safe fro1n the day that they were canvassed 
under seal until you opened them in court this morning at the 
order of the court. 
A. They have. 
Q. !tlr. W. M. Smith, one of the judges of the election and 
one of the con1missioners of the election and who· is now on 
the witness stand l1as testified that those ballots were passed 
on to ~frs. Cundiff, one of the judges, to be strung· and 'vere 
strung by her. I wish you would examine them and state 
whether or not there is any string in those ballots. 
A. There is not. 
Q. Is there anything· about those ballots to indicate they 
have been strungf 
A. No, sir. They are not perforated in any· place. 
Q. You have exhibited one poll book under the same cover 
with those ballots. '\Vas that the only poll book lodged in 
your office? 
A. It was. 
The witness stands aside. 
page 48 ~ Examination of Vl. !ti. Smith continued: 
By 1\Ir. Coleman: 
Q. ~Ir. Sn1ith, I want to ask you this question: At the 
tin1e you three judges in this election counted or pul·ported to 
count the ballots 'vas any opportunity given the three of you 
to confer as to the legal\ty or illegality of the ballots which 
were thrown out 1 
A. As I said awhile ago, of course the judges had to pass 
on them but I don't think that the decisions were unanimous 
in all of theni. Of course they were on so1ne. In other words 
they were back and forth. 
Q. Is it a fact that you signed a so-called petition which 
I have read and which I will hand you, the same being at-
tached to and 1nade a part of the bill of complaint asking 
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· the court to per1nit you to-in other words, stating that the 
votes 1n said election were not countc~d correctly and would 
ask his Honor's pern1ission to recount said ballots~ 
By Mr. Jester: I want to object to that on the ground 
that this witness was a judge of the election, a commissioner 
of election, and having canvassed the votes and made his re-
turn has no further connection with the matter and he can-
not impeach the results of the canvass by his own testimony. 
By the Court: This question does not relate to that. He 
asked him whether he sig~1ed that petition or not. 
page 49 ~ By Jester: I-Iis name is signed to a petition 
· which he is asking privilege to undo what he has 
done. 
By the Court: I don't know what the next question is 
going to He. 
By J\llr. Coleman: 
Q. Is that your signature? 
A. That is my signature. 
By ~Ir. Jester: I except to that. 
By Mr. Coleman: Without digressing, your Honor, I 
would like to say this very briefly: I want to say, with defer-
ence to Mr. Jester, I think he misconstrues the word "can-
vass". I belie\re upon the reading of the statute when we 
·come to discuss the law applicable to the case your Honor 
will find that the judges when they 1neet for the purpose of 
canvassing the election have no right to recount then1. In 
other words, say there are ten precincts in the county, they 
can merely take the results shown from the precincts and 
canvass them. It doesn't say "count". It says "canvass", 
but I will leave that until 've come to arg-ue the case. I just 
want to register my view of i~ at this point. 
page 50 ~ By the Court: 
Q. 1\Ir. Smith, did you, want to say something 
elseY 
A. I want to make a statement as to why I signed that state~ 
ment. 
Q. Well. . 
A. -As you understand, in an election of this type, the polls 
being open from sunup to sundown, and from the number 
of ballots cast and from the interest manifested by both the 
wets and the drys in this election, w·e judges had had a very 
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strenuous and hard day and were, of course, tired and worn 
out that night and we counted the ballots as quickly as pos-
sible, not anticipating any contest and expecting a more bigger 
majority one way or the· other-
By :hfr. Jester: (interposing) That is wholly irrelevant. 
By'the Court: I don't know what he is getting at yet. 
By Mr. Jester: I dontt care what he is getting at. It is 
irrelevant. 
By the Witness: (continuing) And not having found out 
until after we had sealed these ballots, not having checked . 
that point, that the ballots did not tally with the number that 
they should, we, or I, signed thrs statement to your Hono~ 
setting forth our position in the question and asking a re- · 
count, feeling like we had made an error 'which. our 
page 51 ~ record showed without any statement at .all .. 
By Mr. Jester: 
Q. Mr. Smith, the room in which this election was conducted 
was about how large 1 
A. Very small,-too small, in fact. 
By Mr. Coleman: I neglected to ask him a question. 
By 1\'Ir. Jester: Suppose you wait until I get through and 
then you take him back again. 
By, the Court: He· wants to ask hin1 another question on 
direct examination. · . 
By J\IIr. Coleman: 
Q. I neglected to ·ask you, ~fr. S1nitb, as a judge of the elec-
tion do you know whether or not the ballots that were counted 
by you and the other judges were seg-regated or separated 
from the ballots which were rejected? 
A. The ballots that we laid out and did not count were 
laid on the table separate from the others. Whether they 
are segregated in this stack now or whether they might have 
been shuffled in rearranging and sealing L could not say. 
Q. Do you know \Vho sealed them up in this blue paper? 
It seems they were \Vrapped ·in two papers. Do you know 
· who wrapped them in· this paper here~ 
A . .I think J\IIrs. Cundiff did. 
page 52 } Q. Do you know :h{rs. Cundiff's writing? This 
·says, "Town of Altavista, Precinct Altavista''. 
A. I couldn't say whether that is hers or not. 
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By Mr. J'ester: . 
Q. Proceed, if you please, to describe the building or room 
in which this election was conducted .. 
A. I might say to start with I have always taken it upon 
myself to secure a place to hold the elE~ction or the place that 
shall be the polls, and on this particular occasion ther~ was 
not a building- hardly available and we had to take just a little 
small office, what had been the Town Superintendent's office, 
which was a very s1nall place and we were crowded, hardly 
enough room to work. 
Q. Hardly more than enough room for the actual officers 
of the election, was it 1 · 
A. That is correct. 
Q. And it did have a glass door and a glass window, did 
it not? 
A. Yes, sir. 
Q~ Now, when these votes were being counted quite a num-
ber of people congregated just outside of that building, did 
they not? 
A. Yes, sir. 
Q. It is a fact they were keeping tallies on the outside, 
isn't it¥ 
A. I couldn't answer that. 
page 53 ~ Q. You were in error a moment ago when you 
stated that ~Irs. Cundiff, after having the ballots 
passed to her, had them strung. . 
A. Yes, sir. I s3;y further, we have always in the past 
strung· the ballots and I just assumed they were strung at 
this time. 
Q. Did you hear 1\Irs. Cundiff request the other Mr. Smith 
who was a judge of the election to string the ballots or have 
the~ strung? 
A. I do not recall. 
Q. Now, J\1:r. Smith, if I understand you correctly, one, 
Mr. Burnette, ren1ovcd the ballots from the ballot box and 
passed then1 on to lvir. G. D. Smith who passed them on to 
another and so on, is that correct? 
A. Yes, sir. 
Q. There were certain ballots, if I understood you cor-
rectly, about which there was some controversy as to the 
manner in which they were 1narked. Is that correct f 
A. Yes, sir. 
Q. In other words, there is no contention on your part that 
there was anything fraudulently done or illegally done¥ 
Mrs. Emory Cundiff v. A. B. Jeter, et al. 49 
lV. Jll. Srnith. 
A. Not fraudulently. The only thing was through inad-
vertence and error on our part. 
Q. If any error it was simply an error of judg·ment 1 
A. Not only of judg1nent but in tabulation. 
Q. In what way Y . 
A. The records speak for themselves. 
page 54 ~ Q. In what way was an error n1ade 1 
A. 157, 159 and 11 do not total the number of 
people who voted there that day. 
Q. You were one of the commissioners of election, I be-
lieve. 
A. Yes, sir. 
Q. And you signed this certificate which has been intro-
duced in evidence by :N.I r. 'V oodson, the Clerk, as a certificate 
turned over to him by the cOinmissioners of the eleetion. 
A. Yes, sir. 
Q. You did that after having taken an oath to discharge 
the duties of your office in a proper manner. 
A. I will answer that by saying we did with tbe under-
standing· that this other statcrnent that we made would be at-
tached to it. 
Q. What other statementf 
A. The statement that has been read into court which I 
said awhile ag·o my nmne was attached to it 'vith my signa-
ture. 
Q. You were bringing· a proceeding prior to signing the 
commissioner's certificate 1 
A. No, sir. I was admitting· an error in our returns. 
Q. '\~That paper are you talking about you wanted to sign 
to go along with that, the one that is a copy or ex-
page 55 ~ hibit with the bill? 
A. This is the staten1ent we signed which reads: 
•'Virginia: In the Clerk's Office of the Circuit Court of 
·Cmnpbell County, the 23rd day of September, 1937, we, the, 
undersigned c01nmissioners of the election held in the town 
of Altavista, on the 21st day of September, 1937, do hereby 
certifv that we n1et this day in the Clerk's Office in the Cir-
cuit Court of Campbell Coiu1ty, and after being· duly sworn 
as prescribed by law, proceeded to canvass the returns from 
said election, and do therefore determine and declare that 
177 votes were cast in said election for sale of wine and beer, 
and that 138. votes were cast in said election against the sale 
of wine and beer, and therefore the highest and largest num-
ber of votes cast in said election were cast for sale of wine 
and beer; and we further detern1ine and declare that 157 
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votes were cast in said election for the sale of whiskey or 
for A. B. C. store; and that 159 votes were cast in said elec-
tion ag·ainst the sale of whiskey, or against A. B. C. store and 
therefore that the highest and larg·est nun1ber of votes cast 
in said election were cast against the sale of whiskey, or 
against A.. B. C. store. 
"We further certifv that eleven ballots cast in said elec-
tion were not counted ·because they were void.'' 
This statement 'vas signed by us and we made this state-
ment so as to sho'v that eleven votes were not counted be-
cause void and as stated above could not be the total num-
ber of votes cast. vVe wanted that to show in our 
page 56 ~ records. 
Q. If I understand you correctly, :Nir. Smith, 
there was some discussion anwng the judges who conducted 
this election with reference to sotne of the ballots. 
A. Yes, sir. 
Q. Some judges were of opinion, I presume, that some bal-
lots should be counted and son1e should not, is that correct¥ 
A.. Yes, sir. 
Q. And those about which there was a difference of opin-
ion on the part of the judges .were a total of eleven votes, is 
that' correct f 
A. Yes, 'sir. 
· Q. And those same eleven votes o 1· ballots were returned 
along with the other ballots to the Clerk's office? 
A. Yes, sir. 
Q. How long have you been judge of elections? 
A. The first tirne I served as judge of the election was 
tpe presidential election in which' .A.l. Smith first ran for 
President. I do not rmnember the year. 
Q. 1928, I believe it was, so you have been an election 
judge for some nine years. 
A. Yes, sir, and I might state that we find out son1ething 
new about the election laws everv time there is an election. 
Q. I quite ag-ree with you, and you will keep finding out 
something if you fool with Virginia election law. Now, Mr. 
Smith, if I understand correctly,- the eleven votes, 
page 57 ~ the reason they were elin1inated and not counted 
'vas done by reason of the fact that the majority 
of the judges there present voted that those ballots would 
not' be considered in this election. Is that correct? 
A. So far as I kno"T at one time, if I am correct-! stand 
to be corrected by the other two judges in what I say-I think 
we were aiming to g·o ov~r our decisions again on those bal-
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lots but, as I said awhile ago, we had had a right strenuous-
day and we just wrapped them all up. 
Q. It is a right strenuous day in any election from sun-
rise to sunset Y 
A. No, some of them are not. 
Q. Any election of any consequence, say a Presidential 
election, for instance 1 
A. Yes, sir. 
Q. County primary or State primary, for instance Y 
A. Yes, sir. 
Q. In other words, it is generally a strenuous day in any 
election except a non-contested election Y 
· A. Yes, sir. 
Q. Now, did you judges permit every person to vote that 
applied that day to vote¥ 
A. We did not. 
Q. How many did you refuse 1 . 
A. I kept no tabulation on it. 
Q. Do you recall having a conversation with 
pag·e 58 ~ 1\irs . .Stephen P. Brawley sometime after tl!is case 
was instituted about the payn1ent of poll taxes Y 
A. She said something to .me about it. 1 don't know ex-
actly what it was. 
Q. Do you recall if in the course of the conversation she 
asked you if the money did not come from a New York Brew-
ery and you said it came from a Baltimore brewery? 
By Mr. Coleman: For the purpose of registering my ob-
jection I would like to say that the Constitution of Virginia, 
Section 38, provides that the list compiled by the Treasurer 
shall be conclusive evidence in any election contest as to the 
payment of poll taxes within the time prescribed by law. 
By Mr. Jester: If your Honor please, if Mr. Coleman 
were confining himself to that he would find himself in a still 
worse dilemma than he is. In other words, if they were 
simply confined to the list then quite a number of persons 
participating in the election their names did not appear on 
the list. Now, the Constitution of Virginia specifically pro-
vides that poll taxes shall be paid personally and the Su-
preme Court of Appeals in 109 Virginia has said that for 
votes to be legal the t3;xes n1ust have to be personally paid. 
Now, I understand we are undertaking to try to 
page 59 ~ get at the purity of this election and to be abso-
lutely sure everything is pure and wholesome let's 
do it thoroughly. 
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By }[r. Colen1an: I join with you, if you request the court 
. to get at the purity of the election. That is all I a1n trying 
t.o do. I will be delighted to have the court have the judg·es 
recount the ballots. 
By :Nir. Jester: Let's eliminate those whose poll taxes were 
illegally paid. · 
By 1\fr. Coletnan: I say the list emu piled by the Treasurer 
under the constitution, Section 38, says the list shall be con-
clusive evidence of what is contained in the list. I don't say, 
for exan1ple, that I having recently 9btained my majority 1nay 
not present to the judges of the eleetion a certificate frmn 
the Treasurer that 1 have paid my poll taxes. I merely say 
that the constitution, Rection 38, says that the list compiled 
by the Treasurer, which the la':v placE~s upon him the manda-
tory duty to cmnpilc, is conclusive of what is contained in 
there. Of course it can't be conclusive of something that is 
not contained in it. 
By J\{r. Jester: Possibly J\fr. Coleman misun-
page 60 ~ derstood n1e. I didn't ask this gentleman any-
thing about the list that was used or not used. What 
I am undertaking to do is to show or lay a foundation to 
show that there were poll taxes illegally paid by persons par-
ticipatinp; therein and this gentleman stated the source from 
which that money was obtained. 
By ~ir. Colernan: I have stated 1ny views. You may pr<?-
ceed. 
By J\fr. Jester: 
Q. Did you have that conversation with J\{rs. Brawlev1 
A. I think so. ., 
Q. Did you tell her the money didn't come from New York 
but came fron1 Baltimore? 
A. I think I n1ade that statement but I think I mig·ht say 
this. J\fy answer was given on what I heard and not from 
anything I knew. 
By ~Ir. Coleman: 
Q. J\{r. Smith, again I neglected to ask you a question. Be-
fore signing the statement which you have read to the court 
here, did you undertake to seek the advice of counsel, the 
Commonwealth's Attorney of Campbell County? 
A. I did. 
Q. Did you find him in his office? 
• 
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By 1\tlr. Jester: I want to renew my same objection, that 
this gentleman is a commissioner of the election 
page 61 ~ and has no right to in1peach what he has certified 
to. In other words, just what the court pointed 
out in the Roanoke case, if your Honor please, is what we 
at•e seeing demonstrated conclusively here. The same thing 
could happen if a juror would be allowed to come in one or 
two days after he returns his verdict. There never would be 
any stability to anything. It would open the doors to all 
kinds of trouble, fraud and everything else. -
By the Court : I don't understand that he is trying to 
impeach the witness. 
By l\tlr. Jester: I-Ie is undertaking here, if your Honor 
please, to show that what he has certified over there, not di-
rectly but indirectly, is "rrong. Now, he tells you in one 
breath that those judges over there considered those votes 
which were not counted as they had a rig·ht to do and which 
it was their duty to do. There was a difference of opinion 
atnong those judges as to whether they were good, bad or in-
different votes, good or bad votes. They were discarded. 
Now, can this court sit here, after those men sat over there 
as judges of that election, and determine that1 If they .can 
be recounted when would there be any stability in 
page 62 ~ this countryT . 
By 1\{r. Colen1an: The answer to that is that if 
this court adopted ~lr. Jester's view we may as well, with one 
sweep, wipe away a11y election contest. Take an exagg·erated 
case. Let ;s assume for the purposes of this statement that 
the three juclg·es were all n1otivated by the baser influences 
and certified that there were three hundred votes cast against 
the establishment of an A. B.· C. store and none for the es-
tablislnnent of it and can1e in and took their solemn oath that 
that was a fact when every citizen and every child knew that 
that was not a fact. 'Has this court got to sit here idly and 
say "you swore to it. You signed it, and therefore we can't 
inquire into it''~ Let me say further, that I an1 not under-
taking to impeach him. I am undertaking to show that this 
man was 1notivated by the best of intentions in trying to 
seek advice fron1 the proper person in signing· his statement. 
By l\{r. ,Jester: I ~un not attacking· the motive of this gen. 
tleman, if your Honor please, but to take the illustration of 
1\{r. Coleman, that is a wltolly different proposition. There 
they would be doing what they knew was crooked, fraudulent 
and wrong·. Here were people who were acting to the best 
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· of their knowledge and to the best of their judg-
page 63 r ment. I don't blame ~·lr. Smith. As a matter of 
fact I don't believe there is a lawyer or judge in 
the whole state of Virginia who knows all the election law. 
:E don't pretend to know very 1nuch law but I never have read 
any )aw that is any 1nore compli~ated or more difficult to 
understand. 
By the Court: All he is asking hin1 now is .if he consulted 
the Commonwealth's Attorney. Ife can answer that. 
By l\ir. Coleman: · 
Q. Did you undertake to consult ~lr. S. J. Thompson, the 
Commonwealth's Attorney of this county~ 
A. Yes, sir. 
Q. Did you find hin1 in his office~ 
A. No, sir. 
Q. Were you advised as to where he was¥ 
A. Yes, sir. 
Q. What did.you do then7 
A. Called on his assistant. 
Q. Who is his assistant 1 
A. I don't know his initials. 
Q. His cousin, M:r. Lawrence Thompson T 
A. Yes, sir, lVIr. Lawrence Thompson. 
Q. Did you go over this matter with him¥ 
A. Yes, sir. 
Q. Did you ask hhn whether or not you wer~ at liberty un-· 
der the law to recount these ballots Y · 
A. We asked him that question. 
page 64 ~ Q. vV ere you advised as to what you could do~ 
A. We were adYis·ed that we had better not break 
the seal on the ballots. 
The witness stands aside. 
C. T. BURNETTE, 
having been first duly sworn, testifies as follows: 
DI.RECT EXA~IINATION. 
By Mr. Coleman: 
Q. ~{r. Burnette, you are a resident of Altavista, are you 
not? · 
A. Yes, sir. 
Q. And I assume have long been a resident of Altavista. 
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.A. Yes, sir, I h~ve been there since 1909. 
Q. You ar~ a duly qualified voter and were you desig-
nated by the election officials to act in an official capacity 
as clerk of this election Y 
A. Yes, sir. I haven't been turned down in regard to my' 
vote and I was always designated to aGt as clerk. 
· Q. Now, without going into details, just tell us how these 
votes were first counted. I mean after the polls were closed 
what did you do1 . 
A. Well, as a matter of faet, when the doors ··were. clos·ed 
and the polls were considered closed we immediately began 
arrangements to get all the--I mean to get in line of count--· 
ing·, passing on those ballots, and it were my duty, as it so 
happened, to take the ballots, unfold them, pass 
page 65 ~ then1 to ~Ir. Dudley Sn1ith who was at my right. 
J\IIr. Dudlev Smith called those ballots and he 
passed them to 1\:frs. Cundiff, who was on his right, and those 
ballots were counted ar1d called. I mig·ht say that 1\fr. Pa:t1l 
Farmer, in the absence of J\,fr. J\{cCutcheon who left-some- . 
.thing happened that he had to leave right around four-thirty 
-was tallying. When Mr. l\1:cCutcheon left l\Ir. Paul Farmer 
were called in and he officiated to assist in the closing· of 
the polls and then he helped count those or tabulate those 
ballots. Mrs. Cundiff, as she received those ballots, she placed 
them one on top of the. other right on the table arid when 
she come to one that would be questionable the judg·es would 
pass on it and if it were considered void it was placed to 
my knowledge just to the right of the regular pack of ballots 
and she remained to do that until the last one were counted, 
so far as I could see. Of course I want to admit to you that 
it kept me right busy and I hardly knew what was going on 
but that was just the way I viewed the whole situation. 
Q. Does it come within your knowledge, 1\{r. Burnette, that 
the ballots said by the judges to be void were kept separate 
and apart from those that were counted f 
A. Well, to my belief and knowledge they were kept en-
tirely separate froJn the others, except they were lying, as I 
tell you, on the tab]e very close together, but they were kept 
separate. That is my belief and knowledg·e in the matter. 
Q. I will ask you whether or not, Mr. Burnette, 
page 66 ~ this is your signature signed to this paper asking 
permission from the court to recount the ballots?. 
A. Yes, sir, that is my signature. · 
Q. Let me ask you this question, l\{r. Burne~te: Didn't Mr. 
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G. D. Smith call a nu1nber of ballots as being g·ood ballots 
which were later said by ~Irs. Cundiff to be void f 
A. Well, there were several eon tests in there, their opinion 
about it, but I don't think ~{rs. ·Cundiff really called them 
void but she questioned their legality, you know. 
Q. She questioned their legality? 
A. Yes, sir, and called a halt for the time being, some-
times. 
- Q. You did not act as a con1n1issioner of election~ . 
A .. No, sir, my only duty was as a elerk. 
CROSS EXAMINA~riON. 
By 1\fr. Jester: 
Q. nlr. Burnette, if I understand correctly you 'vere clerk 
of election and not a judg·e T 
A. I was not a judge. I was just a clerk. 
Q. The paper you referred to a few moments ago as hav-
ing been signed by you with referenc(~ to a recount, who re-
quested you to sign that paper~ 
A. Well, I don't know that any special one but when we 
began to fi~d out about the conditions and the vote in gen-
eral I don't think scarcely any of them were exactly satis-
fied. 
Q. Just what do you mean when you say you 
page 67 ~ began to find out about the conditions? 
A. 'Veil, the g-reatest contention in my 1nind were 
those ballots that were marked certain ways that 'vere 
counted void, and that began to he questioned, you know. 
Q. By 'vhom¥ 
A. Well, I don't know as I remember for instance who all, 
but there were several, several in reference to that. 
Q. Do I understand you to say, ~Ir. Burnette, that after the 
election was over and after the results of that election had 
been certified h~y· those election officials to the Clerk's office 
of this court as· required by law, then there was a discussion 
on the part of some persons in Altavista. as to the manner 
in which they were counted or should not have been counted! 
A. I think that is about right there. · 
Q. Then after certain persons who were not judges or of-
ficials of the election 1nentioned or expressed their opinion 
_that caused some uncertainty or smne anxiety on the part 
of the election officials as to whethE~r or not thev had dis-
charged their d:uties? · 
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A. It happened right' among them that had had the elec-
tion to handle. It first began with them, I think. 
Q~ It first began with thmn. Isn't it a fact though that 
there were certain persons on the outside keeping tally 
sheets? 
A. I couldn't say that. I was busy. 
pag·e 68 J Q. There was quite a crowd on the outside, 
wasn't there? 
A. Yes, sir, there were several around the door, right many. 
Q. If I understood you correctlv in your direct examina-
tion you were taking the ballots out of the ballot box. 
A. Yes, sir. 
Q. You passed them on to ].f.r. G .. D. Smith f 
A. Yes, sir. 
Q. Mr. Smith would call out the way that person had voted t 
A. That is right. 
Q. Then he would pass that ballot pn, to Mrs. Cundiff? 
A. Yes, sir. 
Q. Then, if there was any question as to whether a ballot 
was legal the judges would confer to determine whether t:4at 
ballot would or would not be counted Y 
A. Yes, sir. 
• Q. Each ballot about which there was any question was 
duly considered by the judg·es of the election right then and 
there before the result was ascertained, was it not? 
A. I don't know. I couldn't tell you whether they were 
satisfied or not. 
Q. I don't care whether they were satisfied or not satis-
fied. Isn't it a fact they did right then and right there, each 
one of them, consider those ballots about which there was a 
question? · 
.A. In a way. They were very fast. They were 
page 69 } tryi~g to get through. 
Q. Isn't that the way with all elections f 
A. I have seen one or two. It is not necessary to be so 
fast sometimes. ..~~ 
Q. Getting back to these particular ballots and the method 
a:rid manner in which they were handled. Didn't those judges 
~onfe.r arrwng·st thep1selves as to whether they were valid or 
1nvahd ballots? 
A. Wl1y of course. They couldn't have passed over tl1em 
'vithout some consideration, you know, as to whether they 
'vere legal or not. . 
Q .. In othnr words, those judges 'Was exercising. his or her 
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best judgment as to what he or she thought was the proper 
way. Is that correct ¥ 
A. Yes, sir, I g-uess so. 
Q. Then if· an error was committed it was simply an error 
of judgment. Is that right? 
A. I hardly know how to answer that. I think so. Of 
course they, in a way, passed their judgment on them or they 
wouldn't have gotten through. 
Q. You mean to come here and say any one of those three 
judges did anything that was fraudulent and crooked. 
A. No, sir, I don't do that, I an1 far from that. 
Q. In other words, you don't claim there was anything dis-;-
honest in connection with that election 7 
A. No, I can't say that it was dishonest. 
page 70 ~ Q. If there was a mistake or error made it was 
simply an honest n1istake in judgment¥ 
A. ·That's the idea. It was a n1istake with no criminal in-
tention at the time. 
The witness stands aside. 
G. D. SlVIITri, 
having been first duly sworn, testifies as follows : 
DIRECT EXA~fiNATION. 
By l\1r. Colen1an: 
Q. You are 1\IIr. G. D. S1nith, are you not, sir¥ 
A. Yes, sir. 
Q. You are a long resident of Altavista¥ 
A. Yes, sir. 
Q. Were you desig·nated by the El€1ctoral Board of Camp-
bell County to act as judge of the election held on Septem-
ber 21st, popularly referred to as the 'vet and dry election Y 
A. Yes, sir. 
Q. Did you act in that capacity throughout! 
A. Yes, sir. 
Q. I will ask you, as briefly as you can, to tell us just what 
you did upon the close of the polls. Then I will ask you cer-
tain other questions. What did you gentlemen and l\{r~. Cun-
diff dof · 
A. Everything was in the usual forrn when we went to count 
the tickets. 
Q. How was that¥ · 
pag·e 71 ~ · A. One man would take them out of the box. 
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to me. I called the tickets. I passed them over to 1\IIrs. Cun-
diff and she packed them. 
Q. I will ask you this question: During- the course of 
counting these ballots is it or is it not a fact that you 
called certain ballots as being valid which Mrs. Cundiff 
subsequently rejected as being· void? 
A. Well, there was one ticket, at one time the ones keep-
ing the tally-
By l\1r. Jester: (Interposing) I ·want to renew the same 
objection I made a'vhile ago. He was a judge of the election 
and commissioner of election and is now undertaking. to im-
peach his own statement. · 
By the Court: We are just trying to find out the facts. 
By ~Ir. Jester: I understand that but there are certain 
rules of law. 
By the Court: There are, and this is one of them. 
By ~f r. Coleman : 
Q. Proceed, Mr. Smith. 
A. One time the ones keeping- the tally over there said 
"wait a minute''. They were both getting· together, you 
see. 
Q. What do you mean by "both"? . 
.... '1. 1\{r. Smith and 1\fr. Farmer, they were keep-
pag·e 72 ~ ing the tally and I would call the ticket and hand 
it to Mrs. Cundiff and say, "Well, 've are ready." 
I called the ticket. She 'vould sav ''This ticket hasn't been 
called'' so she insisted on me calling· this ticket again, so we 
called the ticket again. 
Q. Do you recall how the ticket was n1ade out f 
A. No, sir. I don't know whether 'vet or dry or who it. 
was for. I wasn't looking· for that part at all. 
Q. lVIr. Smith, is this your signature attached to the biJl 
of complaint filed in this case, addressed to the Honorable 
Don P. Halsey requesting-, or rather setting forth that through 
inadvertence and error the votes in said election were not 
counted correctly and asking his' Honor's permission to re-
count said ballots 1 
A. That is my name rig·ht there, yes, sir. 
Q. I believe, in accordance with the court's ruling, you 
are at liberty to explain why you did that. 
By 1\tir. Jester: I don't want to consume a lot of time and 
appear captious but I want to renew the same objec~ion that 
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I have made that thif:; gentleman has no right to "testify with · 
reference to that statement which undertakes to impeach or 
violate the certificate sig·ned by him . 
. By the Court: I have already ruled on that. 
page 73 ~ By 1\tir. Jester: We nott3 an exception. 
By· Mr. Coleman: 
Q. Tell it in your own simple language why you made such 
a request of the court setting forth that through error the 
votes had not been counted correctly and you wished an op-
po:rtuni ty to recount them. 
Q. ThA reason why I donP. that is just the statement I just 
made about this ticket right there. That is why I said that 
about this one ticket. 
Q. Were you or any of the judges advised or did yon 
ever know until after the election whether or not you could 
count a ballot which was merely marked with a check markf 
I might make n1yseJf a little clearer if you don't understand 
what I mean. I will askvou if vou threw out such ballots as 
these (addressing the court) .If your Honor please, here 
is a blank ballot on top.· ~fay I use this for the purpose of 
illustrating? 
By 1\ti r. Jester : I object to anybody taking anything out 
of that pile of ballots. 
By the Court: Don't take anything out of there. Leave it 
like it is. Can't you tell by looking at itT 
Bv Mr. ·Coleman: Can I turn it around T By the Court: Leave it where it is. 
pag·e 7 4 } By ~{r. Coleman: 
Q. Can you see this ballot? 
A. Y ~s. Yon go ahead and ask me a question. 
Q. I will ask you whether or not you judges threw out or 
rejected as void or illegal ballots which were checked and · 
not stricken out as stated on the ballot. 
A. When you leave two characters on one paragraph you 
could not vote for anvbod~T. 
Q. We didn't have any candidates in this election. 
A. I say when it is that way. 
Q. The point I am asking yon a bout is this. Were ballot~ 
thrown out which were marked by merely checking either 
the word "yes" or ''no" without striking it out as the ballot 
said? · 
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counted both ways and then the square there, the _proper way 
to vote should have been to make an ''X'' in that square. 
By the Court: There isn't any square on this ballot. 
By Mr. Coleman: 
Q. Come here and look at this ballot. You will observe 
without my leading you at all that it is an official ballot like 
all local option elections and no squares in it and it says first 
''Shall the sal A of beer and wine be permitted in the Town 
of Altavista, Virginia~ Yes or no. Strike out one.'' Now, 
the question I am asking you is did any of you 
page 75 ~ gentlemen-! am not going to touch the ballot, Mr. 
Jester-throw out anv ballots that · 'vere either 
checked ''yes'' or ''no''~ · 
· A. There was one thrown out I am sure that was marked 
all over and then marked "yes". It is supposed to be in that 
pack right there. 
Q. Did you look at the others that were thrown out inarked 
with a cheek? / 
A. Not altogether. . 
Q. Did you accept ~Irs. Cundiff's st.aten1ent to the effect 
that the ones said to be void bv her were void Y 
·.J.~. We had an argument on" that ticket that 'vas called 
twice. 
Q. Did you undertake, :1\t[r. Smith, to seek advice and coun-
sei from 1\'[r. S. J. Thompson, Commonwealth's Attorney, be-
fore y;ou signed the statement which you signed¥ 
A.. I certainly did. 
Q. Not finding him in it hns been testified to that you sub-
sequently sought advice from 1\fr. Lawrence Thompson. 
A. ·Yes, sir. 
Q. What did he advise you? 
· A. To let them alone just as; I told them before we got down 
there. 
CROSS :BlXAMINATION. 
Bv Mr. Jester: 
··Q. }fr. ·smith, as I understand the situation, 1\fr. Bur-
nettA woul¢1 take tbP. ballots out of the box, pass them over 
to vou and von say vou 'vould call out-first I will 
page 76 }'ask you is it a facf that 1\fr. Burnette took them 
out of the box and passed them to you? 
A. Yes, sir, he did. 
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Q. Then, I believe you stated after that had been done you 
would call out. '\That do you mean by calling out~ 
A. Beer and wine or whiskey. 
Q. In other words what would you call out, what you under-
stood the voter had voted? 
A. Yes. sir. 
Q. After you had done that you would pass it over to Mrs. 
Cundiff. Is that right~ 
A. Yes, sir. 
Q. And Mrs. Cundiff would stack them or put them in a 
pile? 
A. ·Yes, sir. 
Q. Were the ballots about which so:me question was raised 
kept in the same pile 'vith those about which there was no 
question f 
A. No, sir. The ones passed over as void were laid over 
to one side. 
Q. Put over to themselves? 
A. ·Yes, sir. 
Q. The ballots about which there was some question raised 
did the judges consider those ballots~ 
A. Yes, sir. 
Q. They considered thern. In other words, the 
page 77 ~ judges in this election, just like in other elections, 
when a question came up about a ballot got their 
heads together, so to speak, and exercised what they thought 
was their best judgmP.nt as to whether a baHot was legal or il-
legal, didn't they 1 
A. Yes, sir. 
Q. And if I understand you correctly you did not under-
take to say just the n1ethod or mann<~r in which these ballots 
had all been marked. You did recall one had been scratched 
all over? 
A. Yes, sir, and written in. The word "yes" was writ-
ten in. 
Q. How many times was the word "yes" written in Y 
A. I don't remember about that. 
Q. Do you remember where the ''yes" was written inf 
A. On the side here of who they were voting for. 
Q. What do you mean when you say ''all had been scratched 
out"? 
A. All over the ticket. 
Q. In other words that ticket bad been defaced? 
A. Yes, sir, and there were four that hadn't been had a 
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Q. They were void or blank ballots? 
A. Nothing at all on them. Just a clean sheet like they 
were when handed to them. 
page 78 ~ Q. Like the one on top that we can see Y That 
has nothing except a slight pencil mark which starts 
under the word ''more'' in the second line and a kind of curve 
up through ''the''. 
A. I didn't see any mark like that. 
Q. Anyway, ballots of that type just referred to; those 
were the kind not c01mted. 
A. They were not counted. They wasn't with the eleven 
tickets . 
. Q. About the ballot you said something about Mrs. Cundiff 
said you did not call. You don't mean to say that ballot was 
counted twice, do you! 
A. That is my understanding. 
Q. It was counted twice Y 
A. Yes1 sir. Q. Then, if that is the case that would account for the dif-
ference here and would show that it was 326 and 326, would 
it not? 
A. I think it would. 
Q. I believe you also testified in response to a question 
from l\fr. Colen1an that you did not know how the person that 
voted that vote had voted. 
A. No, sir, I don't know whether wet or dry. 
Q. \Vhen did you sign this paper that is attached to the 
bill and referred to as an exhib~t signed by you asking for 
a recount! 
A. That was the second day after the election, 
page 79 ~ wasn't it f 1Ve signed it the second day after the 
election, the day we met down here, if that is the 
same paper. 
Q. I am speaking of this paper, the one attached to the 
bill as an exhibit. 
A. vVha t is the date of this one? 
Q. That is what I am asking you. Your name is on there. 
A. The only one I signed anywhere at all was t~e one over 
at the Clerk's Office. 
Q. You don't mean you clidn 't sig·n this paper, do you? 
A. I don't know. It looks like mine. I don't know what 
the date this is at all down here. 
Q. Do you recall how many papers you sig·ned? , 
A. No, sir. I know we had right much argument about 
them before we signed any. 
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C. T .. Burnette. 
Bv Mr. Coleman: 
· Q. Do you mean to answer Mr. Jester that every ballot 
thrown out by the lady and yon gentlemen, who were the 
judges, didn't have any marks on them at allY 
A. There was about four, I think. 
By Mr. Jester: 
Q. During- the time that there was a discussion or some 
question about any of those ballots, before the ballots which 
there was a discussion were counted or thrown out, did the 
judges rule or dP.cide on the question that had been raised? 
In other words, is your testimony the same as J\!Ir. W. M. 
Smith and Burnette to the effect that before the 
page 80. ~ ballots were discarded or passed on that the judges 
did rule on them and considered them? 
A. Ye.s~ sir, but we didn't exactly agree on all of them 
though. · 
Q. I understand, but before anything was done though the 
majority prevailed, didn't they? . 
A. They always do. · ' 
Q. Otherwise you wouldn't have counted them or discarded 
them. Is that correct? 
A. Yes, sir. 
By Mr. Coleman: 
Q. Did you expect to check them .over again before you 
turned them in? 
A. No, sir. 
The witness stands aside. 
Bv ~fr. Coleman: 
C. T. BURNETTE, 
recalled. 
EXA~1INATION 
"Q. 1\fr. Burnette, I will ask you to come around here and 
look at this ballot here. Have you got your ,,, specs" with 
vou? Do vou see it there now? 
·· A. Yes, ~sir. 
Q. I will ask you whether or not there were any ballots 
thrown out or rejected as being void 'vhich were merely 
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A. Well, as to my knowledge they 'vere. As 
page 81 }- well as I remember it is my honest opinion that the 
ballots lying right there will speak for themselves 
when examined, but to my belief and knowledge there were 
two that were just checked with a little tiny check mark. It 
mig-ht not have been just in line with the words ''yes" or 
''no" but it was there, and there was one of them that was 
just all marked out plumb all the way across entirely that I 
noticed. 
Q. Was anything written in on that¥ 
A. That is what I was g·oiug to say. I believe the word-
I forgP.t it now, but the ticket will show, but one. there I re-
member seeing it as I picked it up out of the box ·that had 
the word "yes" writteii in, but I don't know which place lt 
WAre. I couldn't tell. I think, however, that my statement 
is correct. It is correct as far as I can remember now. 
·Bv Mr. Jester: 
• Q. You were a clerk of the election? 
A. Yes, sir, only a clerk. 
Q. TherP.fore you· did not have to pass upon ballots that 
WP.re to be counted or not to be counted 7 
A. I didn't consider it that way, but I did. 
Q. As a matter of fact the law don't impose that .duty on 
you. Now, what you are undertaking to state with refer-
ence to the way that the ballots were marked was simply 
gathered by your picking- them up and passing them on in a 
hurried way. 
page .82 ~ A_. Yes, sir, that is right. What I saw w.as when 
I picked them up and straightened them out. 
Q. When there 'vas a discussion among the judges as to 
whether thev shou]d be counted or not counted ·vou didn't 
undertake to pass on the m~rits. .. 
A. That was out of my province. 
Q .. Those that were checked marked you don't recall 
whether they were on the line with "yes" or ''no"f 
A. I couldn't tell you to save my life but I think you will 
.find them in there. 
Q. The word "yes" you don't recall 'vhere that was writ-
ten on the ballot that was defaced f 
A. No! sir, I do not. 
The witness stands aside. 
---, 
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J. A. lvfcCUTCHEON, 
having been first duly sworn, testifies as follows: 
DIRECT EXAMINATION. 
By Mr. Coleman: 
Q. You are a resident of Altavista and as such acted as 
Clerk of the election held on ~Septen1ber 21st, 1937. Is that 
correct? 
A. Yes, sir. 
Q. Is yqur name sig·ned to this paper and made a part of 
the bill of co1nplaint in which you request the court to allow 
the ballots to be counted because there was an error through 
inadvertence? 
page 83 ~ A. Yes, sir, that is my :name. 
. Q. Will you tell the . court as briefly and as 
quickly as possible what led you to do that? Just give your 
explanation for it, sir. 
A. I was clerk of the election and about five o'clock I \vas 
called away and I was not at the count. We had a meeting 
a day, maybe two or three days after the election-! don't 
remember which-in which the judges, l\1r. Burnette, one 
of the clerks, and myself and 1\!Ir. Farmer who was designated 
to take my place when I was called away, and at that meeting 
it was discussed. 
By the Court: 
Q. "There was that meeting~ 
A. That meeting \Vas held in ~Ir. Smith's office, I think. 
Anyway, it was held in an office in Altavista and at that time 
three judges and the clerk and the tally clerk all made the 
statement that thev felt that there bad been an error made in 
the count.· "' 
Q. Did you say three judg·es? 
A. There were two judges. ThE!Y wanted to prepare a 
petition to you, as Judge, stating that an error had .been 
made and asked me if I wouldn't sign it. I wasn't there at 
the count. I didn't know the error had been made, but on 
the statement of the two judges, the clerk and the tally clerk 
that an error had been made I was willing to sign it and 
signed it with the understanding that my signa-
page 84 ~ ture was made because they felt that the error had 
been made. Now, so fa:r as my personal knowl-
edge is concerned I know nothing about the count or the error. 
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CROS.S EXAMINATION. 
By Mr. Jester: 
Q. J\ilr. 1\fcCuteheon, you left about five o'clock in the after-
noon of thP. day of the election and did not return and there-
fore know nothing about the method or manner the votes 
were counted. 
A. That is correct. 
Q. You say some two or three days subsequent to the elec-
tion a meeting was had in the office of some J\iir. Smith that 
was attended by two judges and some of the clerks of the 
election. 
A. Two judges, one clerk and the tally clerk. . 
Q. At which Mr . .Smith's office was that meeting held Y 
A. At the office of Mr .. HPearl" Smith who has an agency 
for the Gulf Refining Company. 
Q. Is that M:r. Smith you refer to 1\Ir. G. D. Smith or Mr. 
· W. ~f. SmithY 
A. He is a son of :hfr. G. D. Smith. 
Q. Then you held a meeting in the office of someone who 
was not officially connected with the election Y 
A. Yes, sir, thoug·h Mr. F·armer was officially connected 
with the election and he is in that offiee. 
Q. Was J\iirs. Emery Cundiff, a party defendant to this suit, 
invited to participate in that conference 1 
page 85 ~ A. I understand that she was out of the State 
at that time. 
Q. As far as you know was an invitation extended to her 
to be nresentT · 
A. f don't know. 
Q. Who called .you or requested your presence at that 
timef 
A. I don't remember. 
Q. You don't recall at all who asked you to attend? 
A. We discussed it before we went down, I think. I am 
not sure about this. I think I was by ~fr. Smith's store and 
we talked about it the"re and we may have talked it some other 
place in town. 
Q. Was it in the daytime or night? 
A. In the daytime. 
Q. Do you recall the hour? . 
A. In the afternoon: as well as I remember, but I don't 
remember the hour. 
Q. When you signed that paper asking for a recount you 
were asking the court for a recount based on what these 
.. 
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Lawrence Thompso'lt. 
gentlemen stated to you about it and not from your actual 
knowledge~ 
A. Exactly. . . 
Q. You know nothing as to the method in which the votes 
were counted Y 
A. No, sir.. 
The witness stands aside. 
page 86 ~ LAWRENCE TII0~1.PSON, 
having been fi~st duly swor:n, testifies as follows: 
DIRECT EXAMINATION. 
By Mr. Coleman: 
Q. You are Mr. Lawrence Thompson, a relative· of Mr. S. 
J. Thompson, the Commonwealth's Attorney1 
A. Yes, sir. -
Q. I have incorrectly referred to you as the Assistant Com-
, monwealtll 's Attorney. You don't have any such position as 
that, do you f 
A. No, sir. 
Q. On the day that .these g·entlemen came up here in con-
nection with this election did they consult you, Mr. Thomp-
son f 
A. They first called at the Commonwealth Attorney's of-
fice and he was absent. Then they requested that I come to, 
the Clerk's Office, which I did. 
Q. I" 'vill ask you whether or not they then asked you 
whether or not they had a rig·ht to open these ballots and go 
through them. 
A. Yes, sir. 
Q. Did you g-ive them any advice pertaining to that? 
A. Yes, sir. 
Q. What was the advice you gav1~ them? 
A. I advised them in my opinion it would be better to leave 
them alone, as Mr. Smith has said. 
Q. To leave thein alone Y 
page 87 ~ A. Yes, sir. 
By Mr. Jester: I think that was good advice and I don't 
'vant to cross-examine him. 
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PAUL FAR~IER, 
having been first duly sworn, testifies as follows: 
DIRECT EXAl\1INATION. 
By Mr. Coleman: 
Q. lVIr. Farmer, the testimony in the case thus far is that 
you served in the capacity as an extra tally clerk in this elec-
tion held in .Altavista on September 21st. Is that correct Y 
A. It is. 
Q. You have heard the staten1ent of Mr. l\1cCufcheon, or 
I assume you h~ve heard it, to the effect that a few. days after 
the election, one or two days, that you met in some gentle-
man's office in Altavista and that you agreed, among others, 
to petition or ask this court to permit you to recount these 
baHots. I will ask you whether or not this is your namu 
signed to the paper and if such a meeting as that occurred. 
A. That is correct. That is mv name. 
Q. Did such a meeting· take plitee 1 
A. It did, in the office in which I worked. 
Q. Whose office is that f 
page 88 ~ A. Gulf Oil Corporation Distributor, or P. D. 
Smith. I was chief clerk for P. D. Smith and they 
. came to my office, tJ1e h\ro judges, l\1r. 1\{cCutcheon and •C. T. 
Burnette and there the five of us signed this paper. 
Q. What was the reason for your sig'lling the paperY 
A. I signed because of the fact there was a discrepancy 
between the number of ballots counted and the number of 
names appearing· on the poll books. 
Q: And as you set forth in the petition that was through 
inadvertence or error. 
A. There was absolutely nothing you might say that was 
crooked. 
Q. Nobody has ever claimed that. 
CROSS EXAl\1INATION. 
By Mr. Jester: 
·Q'. Mr. Farmer, who called this meeting to which you have 
just referred? 
A. I am unable to say. 
·Q. Do you know how they h.appened to meet in your of-
fice? · 
A. Bec&use I was busy. They didn't call me to come away 
from there. They came do'vn there probably for my con-
venience. I 'vas in the office. 
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P m.tl Fanner. 
Q. Did you know in advance they ·would meet in your of-
fice? 
A. I did not. 
Q. Took you wholly unawares? 
page 89 ~ A. I didn't kno'v anything about it. 
Q. Did I understand you to state that paper 
had been prepared prior to the tinw that the five whose names 
you mentioned convened to consider this subject t 
.A. It was prepared when it came to my office. 
Q. Prepared when it was brought there. Who brought it 
there? 
A. I don't. know who was carrying it. It was brought by 
the two judges and two clerks. 
Q. Do you recall when that 1neeting took place Y 
A. It "ras either one 01~ two days after the election. 
Q. That very satne paper was brought there one or two 
davs after the election 1 
A. Yes, sir. I don't know whether it was the day follow-
ing or the second day follo"ring the election. 
Q. As I understand it you were etnployed sometime in the 
afternoon as extra tally clerk after ~Ir. ~IcCutcheon had to 
leave around five o'clock? 
A. Yes, sir. 
Q·. And you stayed until the balloting· was over and the 
votes were counted~ 
A. 'J'hat is right. . 
Q. And during the time the votes were being counted vou 
were keeping tally? .. 
A. I was. 
Q. In other words, it w·as not your job or duty 
page 90 ~ to examine or pass on the validity or illegality of 
any particular bal1ot! 
A. Absolutely not 
Q. vVhat kind of business are you engaged in¥ 
A. Chief clerk for P. D. Smith, distributor for Gulf Oil 
Corporation. I have all the duties you find in most any of-
fice. . 
Q. Do you have anything to do with the beer and wine busi-
ness at all? 
A. I do. I am also distributor for the Altavista Distribut-
ing Company. 
Q. You are distributor for the Altavista Distributing Com-
pany to distribute what! 
A. Nothii1g but beer and soft drinks. 
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Q. And you were called in at five o'clock in th.e afternoon . 
to take the place of 1\Ir. ~IcCutcheon 1 
A. I was. 
The witness stands aside. 
A. B. JETER, 
having been fh:st duly sworn, testifies as follows: 
DIRECT EXAl\fiNATION. 
By lVIr. Coleman : 
Q. You are Mr. A. B. Jeter, a resident of Altavista, are 
you? 
A. I am. 
Q. How iong have you lived there? 
page 91 ~ A·. Eleven vears. 
Q. Does it come within your knowledge that the 
complainants, oi' the people who ii1stituted this suit, are duly 
qualified voters and residents? 
By the Court: Nobody disputes that. 
By ~Ir. Coleman: The answer disputes it. 
By the Court: ~Ir. Jester, do you dispute that? 
By ~Ir. Jester: I don't think it is material one way or 
the other. I simply said We didn't know. 
By the Court: It has been proven. 
By Mr. Coleman: 
Q. Mr. Jeter, you were considerably interested in this elec-
tion, weren't you Y 
A. I was. 
Q. It has been charged to you in the answer here that you 
expected to be employed in an A. B. C. store if one was lo-
cated in Altavista. Is that true or not? 
A. It is. 
Q. Quite naturally then I assume you took a good deal of 
interest in the election. 
A. Absolutelv. 
page 92 ~ Q. Now, ·Mr."' Jeter, may I ask this question? 
Prior to this election hnve you been actively in-
terested in politics in Altavista T . 
A. I have been active in every election in Altavista since 
I have lived there and have taken a very great deal of interest, 
which I think any of the people will tell you. 
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Q. Now, coming· on to the day,-I imagine you worked 
around the polls, did you y 
A. I did. 
Q.· Coming on, if you please, to the day on which this elec-
tion was held and especially to that part of it when they com-
menced to count the ballots, briefly, and without any long 
statement, tell us what took place and what you observed from 
where you were. 
A vV ell, a part of the time I was standing with my face in 
the window immediately behind 1.\tir. C. T. Burnette who was 
taking the ballots out of the box. 
Q. What is your job anyway? What do you doY 
A. I run a billiard parlor. I have two places there in town. 
Q. Go ahead. · 
A. Naturally I 'vas watching· what was going on jnside of 
the poll precinct. Mr. Burnette was taking· the ballots out 
of the· box and handing them on to 1fr. Dudley Smith. Mr. 
Smith was calling the ballots and handing them to Mrs . .Qun-
- diff and Mrs. Cundiff, in turn, was accepting thr:} 
page 93 ~ ballots from Mr. Smith and holding them in her 
hands with the exception of the ballots that were. 
thrown out. As thev would come to a ballot that was thrown 
out they would lay "'that ballot on the table. On occasions, 
twice to my knowledge, there was some argument back and 
forth between Mr. Smith and 1\!l:rs. Cundiff as to 'vhether or 
not a vote had been called and on one occasion I am positive 
Mrs. Cundiff called the vote over that was in question. I 
remember one ballot in particular . 
. . By Mr. Jester : I object to that. There is no. allegation 
in reference to anything· of that sort. 
By the Court: I don't think it is material anyway. 
By 1\fr. Coleman: 
Q. Just eliminate that and proceed. 
A. One vote that they laid on the table, I am positive, had 
both the "yes" and ''no" drawn out. Icould see it through 
the window, and the word "yes" was written under, as the 
ballot 'vill show there. 
Q. Now, I want to ask you whether or not you know of your 
own knowledge whether any ballots were thrown aside which 
were merely marked with a check mark. Just look at the ballot, 
without touching it, and tell us whether any ballots were 
thrown out which were 1nerely checked "yes" or 
pag·e 94 ~ "no' ~. 
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A. Yes, sir, th~re were. 
Q. Could you state how many were thrown out Y 
A.. There were at least two thrown out that had a check 
mark by the word "yes". 
Q. At least two? 
A. ·Yes, sir, and there was one or two that had different 
marks such as "X" or minus marks out from the word "Y.es". 
Q. Do you state that on your oath, sir? · 
A. Yes, sir. ' 
Q. There were at least two ballo,ts that had check marks 
by the wo·rd ''yes''? 
A. Yes, sir. 
Q. And at least two more had "X" marks or minus marks 
J;>y the word "yes" Y 
A. Yes, sir, that is what I saw through the window stand-
ing- behind Mr. 'Burnette. 
Q. Do you know of your own knowledge, sir, that these 
ballots were rejected as being void or illegal? 
A. They were laid on the .table and \vere never called again. 
Q. N o,v, the answer filed in this case charges to you cer-
tain illegal and unlawful a~ts. It charges, in substance that you 
took an unusual interest, 'vhich you have admitted, and that 
you made at least four trips to the office of the Treasurer 
of the County aforesaid, situated at Rustburg in said County, 
where you, in violation of the laws of this State, 
page 95 ~ personally paid poll taxes for at least thirty per-
. sons in an effort to have them placed in position to 
vote and to vote in said election. It says, ''Respondents are 
advised that such conduct on the part of said Jeter was ·il-
legal and contrary to the la)VS of this State." What have 
you to say to that statement, sir T . 
A. Well, I have witnesses here to prove that I have paid 
taxes prior to this election for them and they later repaid 
me. I did pay taxes for some of the people that voted in 
this election but only at their request, and to the best of my 
knowlP.dg-e I certainly have the right to pay them if a man 
asks me to. 
Q. Let me ask you this question: Were the taxes, which 
you admit to having paid, paid at the request of the person 
\vho voted Y 
A.. Yes, sir. 
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CROSS EXA:MINA~riON. 
By Mr. Jester: 
Q. Were you one of the judges of- the election~ 
A. No, sir. 
Q. You had no official com1ection "'ith it at all T 
A. None whatever. · 
Q. Now, the time that you speak of as having watched the 
proceedings, when was that¥ 
A. Of the election you mean V 
Q. Whatever you were watching. 
A. I was watching the count of the votes through 
page 96 ~ the 'vindow. 
Q. When was that? 
A. It was immediately upon the polls closing at sunset. 
Q. Do you recall at the tin1e what time the sun set that 
day? 
A. No, sir, I do not. 
Q. Can you give us an approximate idea as to the timef 
A.- I would have to go back and figure the date to do it. 
I didn't pay any particular attention to that. I had no rea., 
son to question it. · 
Q'. You know the day of the election f 
A. Yes, sir, September 21st. 
Q. To save a little time, had the electric lights been turned 
on at the time they examined the votes? 
A. I couldn't say. _ 
Q. Did the judges and clerks of election remain inside of 
the building where the election was being conducted while 
counting the votes ~ 
A. They did, and locked the doors so nobody else could 
get in. · 
Q. Then how could you see so much? 
A. I was right in the window behind 1\fr. Burnette's shoul-
ders and it is a very, very small o:ffiee. 
Q. Then there was not so much secrecy as you charg·ed. 
A. You could see but couldn't have anything to say about 
it. ' 
pag·e 97 ~ Q. Were you supposed to have anything to sayf 
A. As a witness, I would have, yes, sir. 
Q. Now, you sat there in the window. Is that correct? 
A. No, sir. I stood there and looked through the window. 
Q. Did you, along· with others, keep a- tally sheet T · 
A. I did not. 
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Q. Did you see each ballot as it was taken out by 1\IIr. Bur-
neUe? ' 
A. Not all of them, no, sir. 
Q. You don't know whether it was under the natui.·al light 
or artificial light 7 
A. They had turned the lights on inside of the office. 
Q. Wasn't it beginning to get dark a little bit outside? 
A. Yes, sir. 
Q. How can you tell and swear on your oath just how aiiy 
particular ballot was checked 1 The ballots aren.'t very large 
and a check mark wouldn't be very large, would it? 
A. For the simple reason that I was at the window. The 
door was here on the right. It was a very, very small office 
and the table extended clean to the window. with just enough 
room for a chair to be in between the window and the table 
and Mr. Burnette was immediately in front of that window. 
· Q. He was in front of the 'vindow? 
page 98 } A. ·Yes, sir. . . 
Q. Then you were back of him? 
A. The ballot box was s1ightly to his left and I wasn't the 
onlv one that saw those ballots. There were several. Q. You were back of Mr. Btt1~rtette f 
A. Yes~ 
Q. You could see and relate more than 1\tlr. Burnette who 
was taking the things out of the box 1 . 
A. All I had to do was to watch and register what I seen. 
:M:r. Burnette had another job. 
Q. Did you 1nake a memorandum of what you saw\ 
A.. I did not. 
Bv the Court: 
· Q. How long did it take to count the ballots 1 
A. Approximately an hour and three-quarters. I wouldn't 
say that is correct but something about that time • 
. By ~{r. Jester: .. · 
Q. If the polls closed at sunset and it took an hour and 
three-quarters it was good and dark before they finished the 
job? 
A.. ·Yes, sir, it was .. 
Q. As ~Ir. Burnette took the hallots out of the box he 
passed them on to Mr. Dudley Smith f 
A. He did. 
Q. Mr. Smith would say what vote that particular vote was 
for? 
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page 99 ~ A. Yes, sir., 
Q. Then would pass it on to Mrs. Cundiff' 
A. Yes, sir. . 
Q. She would put them in a pile f 
. A. She put the ballots that were cast aside in a pile on 
the table. .She held the rest of the ballots in her hands all 
the rest ·of the time. 
· Q. The ballots about which there was a question they were 
put aside? 
A. That is right. 
Q. It is a fact that those judges considered each of those 
votes as they cam~ to them, isn't itt 
A. I don't see how they could. 
Q. Do you mean to say they didn't consider those ballots 
about which there was a question T 
. A. I don't see how it would be possible ·for them to do so. 
·Q. I arn asking you to say whether they did or did not. 
A. I do not believe they did. 
Q·. I am not asking you what you believe. I am asking you 
what you know. 
By Mr. Coleman: The witness has a right to answer in 
his own way. 
Bv the Witness : 
-A. Then they did not. 
pag·e 100 ~ ·By Mr. Jester: 
Q. You mean to tell us that W. M. Smith, G. 
D. Smith and 1\frs. Burnette have come here and made state-
ments that are incorrect~ 
A. I think they have made staternents to the best of their 
ability. 
Q. To the best of their ability and you think your ability 
is in excess of theirs f 
A. No, sir, I do not. •. 
Q. Now, you say you expected to have a job in connection 
with this store if one should be established. 
A. I did not say that I expected to have a job. I said that 
I had made application for a job. It doesn't say that I will 
g·et the job. 
Q. Now, Mr. Lane is the owner of the building in which · 
the proposed store is to be located. 
A. The building I think is at present occupied. 
Q. You did make four trips to Rustburg, did you not? 
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A. It might have been five. 
Q. I will ask you if it isn't a fact you came on September 
3rd, 1937 and paid the taxes of H. ·F. Saunders, Mrs. Sybill· 
G . .Saunders, T. L. Brown, Mrs. Auretta Brown, W. F. Taylot, 
R. E. Deboe, J. W. Crafton, 0. A. T. Scott, Robert Page 
Sandidge, W. W. Ogden, Jr., Ernest Jones, Jr., Davis Rowles 
and H. E. Morris . 
. lt. I paid all of them. I won't be positive about Septem-
ber 3rd, but I paid all of their taxes. 
Q. On September 7th, 1937, did you not come 
page 101 ~ to the Treasurer's office of Campbell County and 
pay taxes for W. W. Harman, Rubin S. Harman, 
Curtis Jennings, W. B. Burgess, Jr., and N. E. Pickeral! 
A. I did. 
Q. And on September 17th, 1937, didn't you go to the same 
office and pay poll taxes for Ruth E. Henderson, Howard 0. 
West, Jessie :fl. Gibson, Noel P. Easley~ F. T. Richardson, 
J. J. Thacker, Cecil G. King, D. A. Burkehart and Donald R. 
Moore? 
A. I did, with the exception of the dates. I won't be posi-
tive of the dates. 
Q. Didn't you also on September 21, 1937, the day of the 
election, pay poll taxes for S. E. Scruggs, R. E. Smithers and 
Mrs. Eloise T. Sn1ithers? 
A. I did, at their request, yes, sir. 
Q. I believe you stated awhile ago in answer to a question 
from J.\IIr. Coleman you had paid the taxes for these people 
like you had been paying taxes in other elections. 
A. I didn't say anything of the kind. I said I paid taxes 
in other elections ; that I had witnesses here to prove that I 
had paid taxes in other elections which they later paid. 
Q. And you have paid taxes in this election 1 
A. I paid taxes in this election. 
Q. Now, I want to ask you isn't it a fact you didn't have 
any arrangement with these people about their 
page 102 ~ paying· you at all1 
A. No, sir, that is not a fact. 
Q. What kind of an agreen1ent, for instance, did you have 
with J. ~L Crafton. When did he agree to pay you back 
the money with which you paid his poll taxes 7 · 
A. I don't think that has any bearing on this case. 
By the Court: A'1swer the question. 
A. I didn't have any date set. 
78 Supreme Court of Appeals of Virginia 
A. B. Jeter. 
By ~Ir. Jester: 
Q. Did you have any agreement with ~ifr. Crafton that he 
would pay you! 
A. ~Ir. Crafton stated he would repay me. 
Q. I asked you if you had any agreement with I\Ir. Craf-
ton that he would pay you? 
A. I didn't have any written agreement. 
By the Court: It didn't have to be written. 
By ~Ir. Jester : 
Q. You didn't have any agreement¥ 
A. No, sir. 
Q. Did you have· any agreement with \V. W. Ogden? 
By ~Ir. Coleman (interposing·) : 
Q. Did you have any written agrecrnent f I understood you 
to say they promised. 
A. Some of them promised to pay me back and 
page 103 ~ son1e of them didn't .. That is the whole story. 
By I\fr. Jester: 
Q. Some pron1ised to pay and some did not. Who has 
promised to pay you back? 
A. I couldn 1t tell you that. I didn't put it down on a list. 
· Q. \Vho furnished you with the money? 
A. I paid the taxes. 
Q. I said who furnished you the rnoney. 
A. I don't have to answer where I get my money from. 
By the Court: 
Q. Was it your own money? 
A. It was my own money at the thne I paid them. 
Bv Mr. Jester: 
· Q. Were you rehnbursed or refunded by somebody else·· 
A. No, sir. 
Q. Nobody has reimbursed to you the money you advanced 
to pay the ~axes for all these people? 
A. No, s1r. 
The witness stands aside. 
By I\tir. Coleman: We rest. 
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By 1\fr. Jester: If your Ifonor please, I wish to move tha·t· 
the evidence of the complainants in this case be stricken out 
on the ground that there is no proof to sustain or to s·ub-
stantiate the allegations in the bill. They have charged se-
crecy, which has been practically abandoned as best evidenced 
by the testimony of lVIr. Jeter, one of the complainants him-
self, and they have charged that there \vere certain votes 
which would have made a change in the result but there is 
no evidence of any definite proof of it. In other words, there 
is no proof in this case that anything has been done or not 
done that would in any way effect or change the results. 
Now, as to what the two Messrs. S1niths have testified to and 
Mr. Burnette and 1\tir. Farmer and als·o Mr. ~IcCutcheon and 
the other election officials who have thus far testified, there 
isn't one particle of proof that anybody did anything that 
could be said to be corruptive or fraudulent. In other words, 
if there were any mistakes made they were honest mistakes 
of judgment. The uncontradicted evidence with the possible 
exception of l\fr. Jeter who was on the outside is that the 
judges agreed-that is, 1\IIr. W. ~L Smith and G. D. Smith, 
and they are corroborated by l\fr. Burnette, that 
page 105 ~ when there was a ballot reached about 'vhich there 
was some question or uncertainty as to whether 
that ballot was meant to be one way or the other way the 
judges themselves then held consultation or entered into a 
discussion of that particular ballot and then finally passed 
their judgment on it. Now, that was a n1atter about which 
those people had a judgment and a discretion and unless 
there is some pr<;>of here to show that they abused that judg-
ment and' discretion I don't see how the court can go iato it. 
Another thing, the results of the election is presumed to be 
correct. That is a prcsu1nption in law and there certainly 
hasn't been any proof here to overcome that. Without tak-
ing· up a lot of time on Saturday afternoon to argue it I think 
for those reasons the evidence ought to be stricken out. 
Bv the Court: The ballots have been introduced, been 
opened, but not examined. I think before the court passes on 
the question involved. here they should be examined. Now, 
I should like to know-I don't know whetl1er you g·entle-
men can ag-ree about it or not-whether those ballots that are 
separated there by a strip of paper across the middle are the 
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eleven ballots which were thrown out and are in 
p~ge 106 r dispute. If you can agree upon that it may not be 
necessary to count the othc~r ballots. At any rate 
I think those ballots should be examined~ 
By Mr. Jester: I have no knowledge of any kind at all, if 
your :Honor please, as to what ballots were not counted or 
which were considered void. 
By Mr. Coleman: · The evidence tl1us far is not tluit they 
were put in the manner in which they are now but that they 
were separated from the others. 
By the Court: I would like to know where those ballots are 
and have ,ap opportunity to look at them. 
By Mr. Colen1an: All the evidence is that they are along 
with all the others. 
By the Court: I don't know about that. It has been inti-
mated by one of .the witnesses, I forget which one, that those 
ballots separated there were the on€~s thrown out. Now, if 
that is true we wouldn't have to go any further into the ques-
tion of counting the ballots. 
By J\ilr. Coleman: They seem to be inviolate and I am not 
going to touch them. The evidence is that Mrs. 
page 107 ~ Cundiff piled them up. I don't knO\V whe~heF she 
knows anything about them or not. 
By J\ilr. Jester: I will call Mrs. ·Cundiff around. I am not 
offering her as a witness. I am standing on my motion for 
the time being. 
J\iiRS. EMORY CUNDIFF, 
having been first duly sworn, testifies as follows: 
Examination by l\1:r. Jester: 
Q. Did you fix those ballots as they are f 
A. I said, "How shall I separate these1" Nobody said any-
thing so I said "I will do it this way" and they said that' was 
all right. 
By the Court: 
Q. Will you mind telling me whether those are the ballots 
thrown out as being void? · 
A. Yes, sir, these are the ones. 
Q. All the rest of the .ballots were agreed upon by all the 
other judges f 
A. Yes, sir, all of them were agreed upon. 
Q. You mean the others were not questioned? 
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.A. The others were not but all the judges agreed that these 
eleven should be thrown out. 
By the Court: ( exatnining· the eleven ballots in question) I 
will take them up one at a time. Here is a ballot 
pag·e 108 } which is to n1y Inind void. 
By 1\tir. Colen1an: I will concede that one is void. 
By the Court: Here is another one upon 'vhich I will hear 
'vhat you gentlemen have to say, and the same in reg·ard to 
this third one. This fourth one is clearly void. 
By 1\tir. Colen1an: I will concede that one is void. 
By the Court : This fifth one is void. 
By Mr. Colmnan: l will concede that one is void. 
By the Court: This sixth one is void. The seventh· and 
eighth ballots I will hear you on. These other three I think 
are void. -
By ~fr. Coleman: vVe ·now have in evidence about which 
the court will hear us four ballots. 
By thP. Court: Do you gentlemen want to put on any 
more evidence? · 
By ~ir. Coleman: I would like to call the court's attention 
to this fact that the evidence thus far introduced shows that 
one ballot was counted twice. 
By the Court: I will hear any testimony you 
page 109 ~ wish to offer. 
By ~{r. Coleman: I would like to say this, your 
Honor, not by way of testimony, but to recall the fact. that 
the number of votes shown by the poll books do not tally with 
the nun1ber found in the box and the statute provides a rem-
edy for that. One vote was counted twice, according to the 
testimony, and I want to call your Ifonor 's attention to that 
statute which is Section 177 of the general election laws. 
By 1\{r. Jester: I want to recall lVIr. Jeter. 
A. B. JETER, recalled. 
E·xamination by J\-fr. Sester: 
Q. Your wife applied to vote in this election~ did she nott 
A. She did. . 
Q. Did you or not undertake to assist her while she was 
voting? · 
A. I did not. 
Q. Isn't it a fact you were told by one of the judges, ~Irs. 
Cundiff, that you couldn't assist your wife in voting? 
r~-, - ---------
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A. She did. · 
Q. Mrs. · Cundiff did tell you that Y 
A, She did, but not when she was voting. 
Q. In other words, you had attempte? to assist her prior 
to that time and Mrs. Cundiff told you that yolJ 
page 110 ~ could not? -
A. The reason for that, ~Ir. Jester, was that 
on several occasions du,ring the day and in fact on some oc-
casions I am satisfied the ladies went in didn't vote at all. 
They didn't know how to vote the ticket and on one occasion 
in particular 1\llr. Dudley Smith's wife went into the poll to 
vote and came out before she voted to ask someone, not ho'v 
she should vote but how she should properly mark the bal-
lot. 
Q. What may have happened about all those things we are 
not concerned. What I am asking you-
A. (interposing) The same thing applies to my wife. 
Q. I am asking you particularly if when your wife was in 
the booth· attempting to vote did you attempt to tell her ho'v 
to votef 
A. Not while she was attempting to vote. 
Q. You stated before lunch time that at the time you paid 
poll taxes for thirty persons you paid them with your own 
money. 
A. That is right. 
Q. Have you been refunded that Inoneyf 
·A. No, sir. 
Q. Nobody has paid you that money backf 
A. No, sir. 
Q. Do you have any promise of it being repaid to you f 
A. No, sir. 
Q. No assurance of any kind f 
A. No, sir. . 
page 111 ~ Q. In other words, that was your own contribu-
tion to your own cause f 
A. That was my own money. 
Q. Without any promise of any assistance whatever. Is 
that correct? 
A. That is correct. 
The witness stands aside. 
I 
i . 
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MOS.ES FARMER, 
having been first duly sworn, testifies as follows: 
DIRECT EXAlVIINATION. 
By Mr. Jester: 
Q. Mr; Farmer, did you bring your books with. you: 
A. 1res, sir. • 
Q. Are you registrar for the precinct of the Town of Alta-
. vista in the county of Campbell? · 
A. 1r es, sir. · 
Q. How long have you held that position! 
A. Since about the first of July, I believe. I can tell you 
in just .a minute-July 27th, 1937. 
Q. Since July 27th, 1937? 
A. 1res, sir. . 
Q. Do you have the registration books for that precinct i:Q. 
your possession? 
A. Yes, sir. 
Q. I wish you would please examine them and state whether 
or not R. E. Smithers, J. E. Scruggs and 0. ~ T. 
page 112 ~ Scott registered before vou on the 21st day of 
September, 1937, the day of the election. 
A. What names? , · 
Q. R. E. Smithers, Eloise Smithers, J. E. Scruggs and 0. 
A. T. Scott. 
A. Here is R. G. Smithers, J. E. Scruggs, 0. A. T .. Scott 
and Eloise I. Smithers. Do you want the dates they regis-
tered? · 
Q. If you please. 
A. Eloise I. Smithers was September 21st, 1937. 0. A. T. 
Scott was September 21st, 1937. J. E. Scruggs was Septem-
ber 21st, 1937. 
Q. Did Robert Page Sandidge register before you on the 
4th day of September, l937Y 
A. Yes, sir. 
Q. Did H. F. Saunders and Mrs. S. G. Saunders register 
before you on September lOth, 1937? 
A. Mrs. Sybill G. Saunders did and Homer F. Saunders 
.did. 
Q. Both of them registered on September lOth, 1937? 
A. Yes, sir. 
Q. Did Donald R. Moore register before you on the 15th 
day of September, 1937? · 
A. Donald .R. Moore, September 15th, 1937. 
• 
• 
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Q. Did H. E. l\forris register before you on September 3rd, 
19377 
page 113 ~ A. Yes, sir. 
Q. Did D. A. Burkehart register before you on 
Septen1ber 18th, 1937? 
A. D. A. Burkehart registered Se.ptember 18th, 1937. 
Q. Did Vv. B. Burgess, Jr., register before you on Sep-
tember 20th, 1937 Y 
A. Yes, sii·. . 
Q. Did T. L. Brown register September 7th, 1937? 
A. Yes, sir. 
Q. Did Cecil G. l{ing register before you on September 
18th, 1937? 
A. Yes, sir, September 18th, 1937. 
Q. Did J. J. Thacker. register before you on September 
17th, 1937? 
A. Yes, sir. 
Q. Did F. T.· Richardson register before you on Septem-
ber 21st, 1937 1 
A. Yes, sir. 
Q~ Did David Rowles register before you on September 
.16th, 1937? 
A. Yes, sir, David 1\tliles Rowles. 
Q. Did Noel P. Easley register before you on September 
20th, 1937? 
A. Yes, sir. 
Q. Did 1\frs. Jessie H. Gibson register before you on Sep-
tember 20th, 1937? 
A. Yes, sir. 
page 114 ~· Q. Did I-Ioward 0. ~rest register before you 
on September 20th, 1937? 
A. Yes, sir. 
Q. Did N. E. Pickeral register before you on September 
6th, 1937? 
A. Yes, sir. 
Q. Did Curtis Jennings register before you on September 
lOth, 1937? 
A. Yes, sir. 
Q. Did Ernest Jones, Jr., register before you on Septem-
ber 3rd, 1937? 
A. Yes, sir. . 
Q. Did V·l. W. Ogden, .Jr., register before you on Septem- -
ber 9th, 1937 ? 
A. Yes, sir. 
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Q. Did J. 1\L Crafton register before you on September 
17th, 1937i 
A. John l\L Crafton, September 17th, 1937. 
Q. Did R. E. Debde register before you on September 3rd, 
1937~ 
A. Yes, sir. 
Q. Did W. F. Taylor register before you on September 4th, 
1937, 
.A. Yes, sir. 
CROSS EX.AlVIINATl!ON. 
By 1\ir. Coleman: 
Q. I want to ask you one question. Were all 
page 115 ~ of the names you have just me:ntioned as having 
registered on the dates mentioned to you by coun-
sel eligible to vote in the November election which was held 
subsequent to September, 1937¥ 
A. V\T ere they eligible to vote~ 
Q. Yes. 
A. I think so. 
The witness stands aside. 
J. M. CRA.F':DON, 
having been first duly sworn, testifies as follows: 
DIRECT EXAl\fiNATION. 
By 1\tir. Jester : 
Q. ~ir~ Crafton, h_ow old are you 1 
A. Twenty-two. 
Q. Where· do you live? 
A. Altavista, Virginia .. 
Q. Are you the san1e J. 1\ti. or John l\L Crafton to whom 
~Ir. Moses Farmer, Reg·istrar, has just referred to as having 
registered on Septen1ber 17th, 1937? 
A. I am the same. 
Q. Have you personally paid any poll tax? 
A. No, sir, I just cmne of age. 
Q. I asked you have you personally paid any poll taxes to 
enable you to vote. 
A. No, sir. 
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pit~ 116 ~ By the Cotirt t 'V~s lie tlssassable for poll 
taxes? 
~Y 1\Ir. Jeste1•: Yoti certainly liave to pay one to vote. 
By the ICOtirt: Nut if ybti just ~bi11e of age. 
' By Mr. Jester: The Registrar could not register him~ 1 
asked him if he had paid a~y po~l tnxes. .. . 
By tlie .Court: He didn ;t have ttl tuiy any if he wasn't as-
sessable. 
By Mr. Jester: In order for him to vote, if your Honor 
please-In order for him to reg·i~ter h~ couldn't be regis-
tered until his poll tax had been paid as the law provides. 
By the Court: Suppose he had just come of age? 
By Mr. Jester: That is the point exactly~ I11 other wor~s 
if he had com~ of f:tg·e that hadrs back to the point Mr. Cole-
man niade about the list. That is where it is an exception. 
_A case. went up from Harrisonburg ai1d the court held his 
name doesh 't havP. to appear on the list, but this man being 
twenty-two years of age, before he could· participate in the 
election he would personally have to pay poll 
page 117 ~ taxes. He couldn't be registered by Mr. Farmer, 
or any other registrar, without paying poll taxes. 
By the Court: 
Q. When did you become twenty--one? 
A. February 16th, 1936. 
By Mr. Jester: 
Q. You became twenty-one when·f 
A. February 16th; 1936~ 
By the Court: He was assessable for poll taxes. 
By Mr. Jester: He was assessable for 1937 capitation taxes 
and he would have had to pay those before he could r~gister. 
By the Court: I think that is 'probably true. 
By Mr. 'Jester: 
Q. Now; Mr; Or' afton, are you sure you were tweiicy-obe 
on February 16th, 1936 ¥ 
A. Am I sure? 
Q. You are like the balance of tis; your mother told you 
and it is only hearsay. 
A. I slippose so. 
Q. Did you authorize anyone to tell the Treasurer of Camp-
bell County. you were twenty-one years of age on August 
31st, 1937? 
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A. No, sir. 
pag·e 118 ~ Q. Did you authorize Mr •• Jeter when he came 
over to pay your poll tax to the Treasurer of 
Campbell County and to tell him that you were 21 on August 
31st, 1937? 
~' ~o, sir. . 
Q: Getting back to my previous question. Have you at 
any time personally paid to the Treasurer of Campbell Cohnty 
any poll taxes Y 
A. I have paid my taxes. 
Q~ Y oli have paid them?. 
A. Yes, sir. 
Q. To whoin rl:id you pay them T 
A-. ~aid them to the Treasurer of Campbell County~ 
Q: Did you pa;y them personally? 
A. I asked 1\lfr. Jeter to pay them for me. 
Q. Have you paid him? 
A. No, sir, not yet. . · 
Q. Did yort have any ag·t~eement with him to pay him 1 
A. _Nof sir. 
Q~ Wliy did you just simply piclt out Mr: Jeter to pay the 
taxes?. 
A. Well; i was working, sir; and I had no way to get to 
Rustburg to pay them a~d in a conversation with him one 
day I asked hin1 if he 'vould _pay them, knowing· he was inter-
ested in the election. 
Q: Interested ih th~ election; but you had no agreement 
with hiin whereby you were to repay him? 
.A. No; sir. 
page 119 ~ Q. Have you paid him yet? 
A .. No, sir. 
Q. This electidn 'vas on September 21, 1987? 
A. Yes; sir, th~t is right 
Q. I say this election was on .September 21, 1937, and you 
hfl.ve not paid him yet. 
A. I nave not paid him yet. 
By the Court: 
Q. Did yotl vote in the election Y 
A. Yes, sir. 
By ~Ir. Coleman: 
Q~ You asked .M:r. tTeter to paF your poll taxes? 
A. Yes, sir. 
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By Mr. Jester: 
Q. ~fr. Crafton, how did you vote~1 
A. (Addressing the court.) Do I have to answer thatf 
By lvlr. J est~r: I am frank to say, your Honor, I cannot 
insist upon his answering it and the court cannot compel 
him to answer it if he declines. It is up to him but if he 
wants to he can answer it. 
By the Court: Would it be admissible~ I don't know that 
it is admissible. 
Bv lVIr. Jester: The law says this: A witness 
page 120 ~ can1iot be compelled to disclose the way he voted. 
He has the right to claim the privilege and not 
disclose it if be wants to. To be fair to this young man 
·we can say to him if he "rants to say he can say and if he 
don't want to he doesn't have to. 
By the Court: There is a question in my mind as to the 
admissibility. 
By Mr. Jester: I a1n taking this position: Any vote cast 
in this election as a result of taxes having been paid by Mr. 
Jeter is an illegal vote. In other words, the Constitution of 
Virginia says "poll taxes shall be personally paid". Mr. 
Jeter has told us there was no agreen1ent for these people 
to refund him this money or to pay him this money. 
By the Court: vVhat I am saying is have you looked into 
the question whether this kind of testimony is admissible~ 
By l\1r. Jester: It is admissible provided the witness waives 
his privilege. If he doesn't want to the court can't make 
him. 
By ]VIr. Coleman: I would like to say this without standing 
mute when this contention is made, that it is per-
page 121 ~ fectly proper for any person to request of an-
other person to pay his qr her poll taxes regard-
less of whether or not--
By the Court: (interposing) That is not the question. The 
question is the admissibility of this testimony. 
By l\1r. Coleman: I haven't seen any authority on it and 
I don't mean to dispute Mr. ~Tester. I had always under-
stood, and I have no authority for it, I am frank to say, but 
I alw·ays understood tha.t the ·way a man voted was betwixt 
hin1 and his God and he didn't have to disclose it unless he 
wanted to. 
By 1\fr. Jester: I just stated, to be fair to this young man, 
it is his personal privilege but he has a rig·ht to waive it 
just like you have a right to waive any privilege. 
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By the Court: 
Q. Young man, do you want to testify about that 1 
A. I decline. 
The witness stands aside. 
\V. W. OGDEN, JR., 
having been first duly sworn, testifies as fo~lows: 
· DIRECT EXAlVIINATION. 
By Mr. Jester: 
Q. 1\!(r. Ogden, where. do you live! 
page 122 ~ A. Altavista. 
Q. Did you vote in the last election, the election 
on September 21st, 19371 
A. Yes, sir. 
Q. Did you personally pay your poll taxes befoiJ.·e you 
voted~ 
A. No, sir. 
Q. Do you know who paid them 1 
A. Yes, sir, l\1:r. Jeter. 
Q. Did you authorize him to pay those taxes for you 1 
A. Yes, sir. 
Q. You did authorize him to pay them Y 
A. Yes, sir. 
Q. What ldnd of agreen1ent did you have with him about 
paying them? 
A. None. 
Q. Didn't have any agreement 1 
A. No, sir. 
Q. Have you paid him f 
A. Not yet. 
Q. Did you have any understanding· to reimburse him for 
the money he paid~ 
A. No, sir, I did not. 
· Q. In other words, he didn't tell you to pay him in thirty 
days, sixty days, ninety clays or one week? 
A. ~o, sir. 
page 123 ~ Q. Nothing said about that? 
· A. No, sir. 
Q. When were you twenty-one years of" age? 
A. July loth, 1937. 
Q. Did you vote in this last election, September 21st, 1937? 
A. Yes, sir. 
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By the Court: Now, was he a~sessableY 
By Mr. Jester: He would be assessable with 1938 taxes. 
By J\!Ir. Cole1nan: They haven't become due yet. 
By Mr. Jester: You get this election law and study it 
and you will get your eyes opened. 
By the Court: I don't have any impression that that is the 
law. I don't think a man is assessable for a tax that hasn't 
become due when he is less than tw(mty-one years old. He 
couldn't have been assessed until ,January or February of 
next year. When do you think this 1nan became assessable Y 
By Mr. Jester: J\.fr. Jeter paid seyen taxes or tax tickets 
for 1938 for people to vote. 
page 124 ~ By the Court: I am asking when this young 
, man was assessable for taxes.' . 
By Mr. Jester: He would be assessable, if he wanted to, 
for 1938 taxes. 
By the Court: We haven't· reached 1938 yet. 
By Mr. Jester: He couldn't be assessable before that. 
By the Court : Then there would be no poll tax. He could 
register without paying one. Unless you show me something 
to the contrary I will adhere to that opinion. 
By 1\{r. Jester: Now, if your Honor please, the Constitu-
tion of' Virginia prescribes about qualifications, payment of 
poll taxes and registration and so forth, with reference to 
regular elections. There is no provision in the Constitution 
as far as I know about the payn1ent of poll taxes for spe-
cial elections. There is a provision in the Constitution giv-
ing the State legislature the right to enact' certain laws with 
reference thereto. Now, here is what Section 93 of the Code 
says about who to be registered: ''Each registrar shall reg-
ister everv citizen of the United States of his 
page 125 ~ election district, who shall apply to be registered 
at the time and in the 1nanner required by la,v, 
who shall be twenty-one years of age at the next election, 
who has been a resident of the State one year, of the county, 
city, or town six months, and of the precinct in which he of-
fers to register thirty days next preceding the election, who, 
at least six months prior to the dection, has paid to the 
proper officer all State poll taxes assessed or assessable 
against him for three years next preceding such election, of 
if he come of age at such time that no poll taxes shall be 
assessable against hi'!ll for the Y_ear preceding the year in 
which he offers to register, has paid one dollar and fifty cents 
in satisfaction of the first year's poll tax assessable against 
him, etc."· The law says ''if he paid it", your Honor. 
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By the Court: If he voted in 1938 he would have to pay 
it. 
By Mr. Jester: Then this young man had no right to vote 
at all. 
By the Court: Oh, yes, he was twenty-one years old. I 
don't think he is assessable or could be compelled to pay poll 
taxes. 
By Mr. Jester: Let me see if I get you right.· Do you mean 
to say that they can vote without having paid 
page 126 ~ their poll taxes¥ 
By the Court : Under those circumstances, yes. 
I will have to rule against you. 
By Mr. Jester: vVe note an exception. 
The witness stands aside. 
CURTIS JE:t\TNINGS, 
having· been first duly sworn, testifies as follows: 
DIRECT EXAMINATION. 
By Mr. Jester: 
Q. Mr. Jennings, where do you live? :1 
A. Altavista. 
Q. How old are you~ 
A. Twentv-two. 
Q. When were you twenty-one? 
A. September 17, 1937. 
_Q. Have you personally paid any poll taxes? 
A. No. sir; 
Q. Have you paid any to anybody? 
A. I haven't, no, sir. 
Q. You know who paid your poll taxes? 
A. Yes, sir. 
Q. Who paid them? 
A. J\llr. Jeter. 
Q. How did he happen to pay them? 
page 127 ~ A. I told him to pay them while he was over 
here. 
Q. You told him to pay them? 
A. Yes, sir. 
Q. Did you give him the money' 
A. No, sir. 
Q. Have you given him the money since the election? 
A. No, sir .. · 
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Q. Have you offered to g·ive it to bini¥ 
A. No, sir. · · 
Q. Has he billed you for it? 
A. No, sir. 
Q. Did you have any agreement as to when the money 
should be paid or not paid? 
A. No, sir. 
Q. Did you vote in this election 1 
A. Yes, sir. 
Q. Do you object to stating ho'v you voted¥ 
A. Yes, sir. 
Q. You do object to stating how you voted? 
A. Yes, sir. 
The witness stands aside. 
MRS. E~IORY CUNDIFF, recalled. 
DIRECT EXMIINATION. 
By ~Ir. Jester : 
Q. Mrs. Cundiff, I believe you were one of the judges of 
the election in the town of Altavista in the elec-
page 128 ~ tion held September 21st, 1937, 'vere you not? 
A. Yes, sir, I was. 
Q. There has been testimony here to the effect that after 
the polls closed ~Ir. Burnette took the ballots out of the box, 
. passed them to 1\Ir. Dudley Smith 'vho in turn passed them 
to you. Is that correct? 
A. That is correct. 
Q. There seetns to have been some eleven ballots that were 
not counted in the results of the election. Is that correct? 
A. Yes, sir, that is correct. 
Q. Before it was decided that those ballots were void or 
would not be counted did the three judges confer among them-
selves? 
A. Yes, sir. There was a little discussion but very little, 
and all of them agreed they should be thrown out. 
Q. You mean the three judges agreed that those votes would 
not be counted? 
A. Yes, sir. 
Q. Do you recall about how much time was required to 
count those votes Y 
A. No, I do not. 
Q. Was it dark when you finished counting them? 
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A. Yes, sir. · We had to turn on the lights. 
Q. How large was the building in which this election was 
conducted? 
page 129 } A. I couldn't state, but very small. We were 
in yery crmnped quarters all day and one of the 
judges had to stand all day because there wasn't room enough 
for another chair. 
Q. "ras a newspaper reporter or representative in the 
room while the votes were being counted 1 
A. Yes, sir, Don. :hioore. 
Q. With what paper was he connected 1 
A. The Altavista Journal. 
By the Court : 
Q. I will hand you these ballots, lVIrs. Cund~ff~ one at a 
time and I will describe then1. Here is a ballot on which the 
question, '' :lr'irst, shall the sale of beer and wine containing 
more than three per cent by weight be permitted in Alta-
vista?" And below that the words "Yes'' or ''·No" and be-
low that "Strike out one". Neither "Yes" nor "No" is 
stricken out but the word ''Yes'' is written in pencil below 
that question. Do yon ren1ember how that ballot was counted 
on the question of sale of wine and beer? 
A. No, I don't remember but I should have thrown it out.. 
I don't remember about that. 
Q. Now, the second question, tl1e question itself is stricken . 
out, a cross mark made through it which P.vidently was in-
tended to strike the whole thing out but neither the word 
"Yes" nor ".No" is stricken out and the word "~No'' is writ-
ten in pencil below that second question. Do you ren1etnber 
how that one was counted f • 
page 130 ~ A. I should think it would be void because vou 
are supposed to mark out the "no" or "ye.s". 
That is the way I thought we were supposed to do; that they 
were supposed to mark out "No" or "Yes", otherwise they 
"rere void. . 
Q. So you held this ballot con1pletely void as to both ques-
tions? 
A. I \vould have thrown it out. 
Q. Ifere is another ballot and the first question relating to 
beer and wine, be low that t~1e words "Yes" and "No" 
stricken out and the word "yes", or rather "Y-e-a-s" is 
written in pencil beside the word "Yes". You remember 
how you counted that? 
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A. I think that was thrown out. vVe thought it was void. 
Q. And the same in regard to. the seco~d question! You 
held that void Y 
A.. Yes, sit·. 
Q. Now, here is a:n0ther baLlot in whieh the :fiirst question 
foilikowed by the~ '-vords "Yes"' and "'No'' and there is no 
line striking out either "Yes"' or "N"o" but there is: a cross 
:mark-by the wo:rd ""Yes"' and the same is true in :regard to 
the second question .. · IDo yot'll remembe:r hoJW· yn co!l!Ullted tlmat 
ballot, or do you think you threw it out.t 
A. I think we did. J: w01rud have beeal!LSe we are· supposed 
to mark out one of those, one or the· oifher. 
Q. Do you know how it was done~~ 
A. I don't know. I would throw it: out. 
p>age :h3:1: ~ Q .. Ife1:-e is another one: just 1ike the ]ast one ex-· 
eep.t imstead of a cross: mark it has a c1lteck m:rurk 
beside the: word "'Yes;''' .. 
A.. I shoillld thi,mk tltta t would 'be void b-ecause iJf they have~ aJ 
little S<i]juare you are· Sl!Lpposed' to clh.eck in. that. 
Q·. 1 di'dn '11 ask you yo:uar <!Jpinioru as t(!)l the Ilaw· oodr whd 
. waJs: doM~ as a~ ll!lla>11t~r- of fact. 
A .. 'Ji'hat- wws• wlhat we· weue· g(i)rung1• by.,. ettller to :ma~rk mlllUff 
"yes" or "no''. That is whait ]'was: g!.<iJirog bw-~. 
Q. Y (i)U, ilhfuk y(i);n ffi.rrew out aiD foqwr 0m these: balllots (i)IL the 
ground that they were void T · 
A. Yes, sin~ 
CEGJSS' EXA.l\1IN1~~IO·N. 
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• Q. You didn't exactly. testify~ 1\tljrs ... <0undifti, but when the 
~0u-rt· w:&c; questooning yon you said you anranged these· hal~ 
lots and· that tlie eleven ballots whix!h were cast out or re-
j~ted as: beimg, void wene· put on to]>l as: y:eu. stailedt fu answer 
to~ a question. earlier irr the day, did! you· not?: 
A. Yes, sir, that is the way I tried to do it. 
Q~. And; these· fi(}um· ba.ililbts~ are~ fnom among· tlie·· ele~en bal-
lots which \vere rejected? 
A. Yes, sir. 
11he w.idmess stands aside: 
pwg·e· 132' ~ By :Nfu;. <Volemami: ]. want to recaill. on-e witness 
for two questions. 
W. 1\1:. SMITH, recalled. 
Examination by Mr. Coleman: 
Q. Yon :hav~ stated yow we :rEt judge o':f this election. Prior 
to the holding of' this election which was; ordere·& by tlli.fSl cc:)"Q.J.t1i 
did you communicate· with: tlll!e, .AttoJ.l'ney .. GeneYal of the State 
of Virginia with reference to who, woutld l)e: qualifi.:edi tG v(:)te 
in this special election? · 
A. I did. 
Q. I wish you would please state-
By ~fr. Jester·: €intterposing,}l I obj:ect t0· that. . 
By the C01tta.rt.:: I d01i 't obj.ect te: hearmg it. I woula llike 
to know wlmat the· .Att(l)Tn.ey-Gel!leral's opinion is. 
By Mr. Jester: I c• show yout wl11tere the AttoTney-GarrerB!lr 
has given one -opinion and argued the law was anotheJ.t way. 
:s,- M:~r: Col~m·an :; 'Fln.e. l<a.wy'el.l's· aU do; that. 
By Mr. Jester: It is no infallible rule. .. 
By· Mr. (0(1)lemanr:: Ji_ db111't elaJim. if i.s conclusive but] want 
to show these people were doing the best· th~y 
page: 1~ ~- couJd. . . 
By ttllle~ <Donotb :~ We alta· tryim1g f()) g·~t rolf thoe: la.W' 
a:n:d. the: faets ill11 1Jhl.IS,·ease~ 
By Mr. Coleman: . 
Q. Did 11lte· Atrto.vney--Gien~Tal a'dviiSe' you as to1 the elitgibir11ty 
of voters in this election? · 
A. Anyone who was eligible to vote in the regnlai' ftirl[ e~~c­
tron. heidi on the Firsn ~uesda)r i:n, November· would oe: elig:i!ble 
t0• vote irn this ele:cffi.on\ 
Q. Now, it has been st~eul her.e thalft aU th!ltee' of you~ judges 
agreeel., a~bGltlt thillowin~· out these! baU'0ts; which have been 
shown ta. hW\re Thee111 thrown) eutt I wiHr ask you. whet1ieJ1 or· 
not you ever contended tliat where the· wo1·ds-: weFe' wriUten 
in the ballots: ''~ere· g-ood¥. 
A. If you will ref ell to m~ G-:V~ginal testimony you•. will see 
that I made: the· statement that 1i conrfiendad: at. the·-tim.'e that 
where it was written in it should. be· counted .. 
By the· 0ou(f1r::' 
Qt. I. win: as}{\ y.ou-, ab_outl these~ four ba:llots: :H:e·re· is- a; bal:.. 
lot in which the words "yes'' and "no'"' are stillt le:Ot unt. 
strickenl andi to1 ifu.e! first question ther.e: is· the· wondf "'yes" 
written in pencil. The secondt question· the· word• !·'no'"' is 
written in pencil. That ballot seems· to' have\ beall·· ihrown 
out. 
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A. ~£y contention at the time, and still is, that it should 
be counted. 
Q. It was not thrown out by your votef 
page 134 ~ A. No, sir. 
Q. Why did you certify it was void "l 
A. I didn't certify it. 
Q. You certified the results ~ 
A. Yes, sir, but I was overruled on that. 
Q. By whom'2 
A. By the other judg·es. 
Q. The other ~fr._ Smith and 1\Irs. Cundiff? 
A. I suppose so or it would have been counted. 
Q. l\lrs. Cundiff said she voted to cast it out. Do you kno'v 
whether the other Mr. Smith did or nott 
A. I do not know. 
Q. Which 'vay would you have counted it if it had been 
counted? 
A. I would say "yes'' to the first question and "no'' to 
the second. · 
Q. Here is another ballot which you may look at in which 
the words "yes'' and "no" are stricken out to both questions 
and the word "y-e-a-s'' written in answer to both questions 
in pencil. vVhat would you do about that? 
A. I still think it ought to be counted. 
Q. Do you know whether or not it was counted¥ 
A. It was not. 
Q. Why not? 
A. Well, as I said awhile ag·o Iny opinion was overruled. 
Q. Was it over~·ulecl by }v!rs. Cundiff or 1\tfr. 
page 135 ~ Smith and 1\f rs. Cundiff f 
A. It evidently takes ~wo to overrule one. 
Q. I am asking· you as. to the facts, what happened. 
A. I am sure I ruled for that ballot. 
Q. You know how the other Mr. Smith ruled? 
A. I would say he ruled against me. · 
Q. Do you recollect that or are you g·uessing at it? 
A. I 'vould be guessing· at .that. 
Q. Now, here is another ballot in which the words ''yes'' 
and "no'' are left unstricken and a cross mark is placed by 
the word "yes" in ans·wer to boti1 questions. What about 
that ballot? 
A. There is a question in my mind about that ballot. 
Q. Ifow did you vote about it? 
A. I do not remember. 
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Q. You don't know whether you voted to cast that out or 
~ot? 
A. No, sir. 
Q. Do you know how the other Mr. Smith voted 1 
A. No, sir. 
Q. N o,v, here is a shnilar ballot in which both questions 
are left unstricken, the words ''yes'' and ''no'' left un-
stricken, but there is a check mark by the word "yes" in 
answer to those questions. "\Vhat about that ballot? 
A. l do not recall. l\1:ay I n1ake the statement that at the 
time this election was held I distinctly contended 
pag-e 136 ~ that where it was 'vritten in it should be counted 
and that is still the way I feel about it. 
Q. You have already stated about that, but how about where 
the check mark and cross n1ark are employed¥ 
A. I say I do not recall. 
By J\:t:r. Coleman: 
Q. Let me ask you one other question. Was it your in-
tention, Afr. Smith, after the counting of these ballots to go 
over your results and recheck all these things? 
A. At one tiJPe during the course of the proceedings some-
thing was said about rechecking· those ballots. 
Q. Rechecking the results you got? 
A. I don't mean all the ballots. I mean the ones we were 
laying out. 
Q. Was that ever done to your knowledge? 
A~ No, we didn't do that. 
By the Court: 
Q. Then you certified afterwards that all these ball<:lts were 
void? 
A. I certified that we did not count them. 
Q. Certified you did not count them at all f 
A. Yes, sir. 
Q. ·That left the results that you certified as 159 and 157 
· in favor of the negative 1 . 
A. Yes, sir. 
Q. vVhat I am getting· at is, lVIr. Smith, i£ these 
page 137 ~ ballots had been counted it would have changed 
the result of the election. 
A. I ruled on two ballots there. The other two I haven't 
ruled on. . 
Q. You don't. know whether the other 1\fr. Smith· did or 
notf 
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A. I do no.t reeall. 
By Mr. Coleman: . 
Q. The question the court asked you, if I understood it cor-
rectly, is, if they had all been counted as being v:alid it neces-
sarily would have changed it. 
: ·By Mr. Jester: That is not the question the court asked 
hini. 
By the Court: I will ask him this question: 
Q. You certified the election as having. been carried by 
the neg·ative. lf these votes had been counted in favor of the 
affirmative, or at least three of the~, would it have changed 
the results ? 
A. Yes, sir, it would have changed the results. 
Q. Then why did you certify it the other way? 
A. I made the statement I didn 1t know how those ballots 
were marked. I didn't even remen1ber whether they were 
marked "yes" or ''no" and that qu€!stion has been asked me 
several times and that has been my answer. 
page 138 ~ By Mr. Jester : · 
Q. Mr. Smith, if I understood you correctly, 
you stated in answ~r to the court's question that there was 
one ballot you thougl1t should have been counted. 
A. No, that wasn't my testimony. 
Q. I would like to have your testimony read back to you. 
By the Court: I can remember it. 
By Mr. Jester: He testified one ballot would have been 
counted by· him as ''yes'' and one as ''no'' and there were 
two ballots about which there was a question in his mind. 
The witness stands aside. 
G. D. SMITH, r«~called. 
Examination by Mr. Coleman: 
Q. Mr. Smith, you have beard the questions that have been 
asked the other 1\{r. Smith and 1\b·s. Cundiff, the other two 
judg·es in this matter, have you not? 
A. Yes, sir. . 
Q. The court has asked Mrs. ·Cundiff and asked Mr. Smith, 
the other Mr. Smith, about this ballot which .I shall refer to in 
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this way, a ballot in which the words ''yes'' and ''no'' in 
both answers are left without striking out but there is a check 
mark by the word "yes". Do you have any recol-
page 139 r lection as to what you did with regard to that 'bal-
lot? 
A. That is what all the arg'tlment is about. Now, that bal-
lot right- there, two was against it. I would call. them. 
(' 
By the ·Court: 
Q. What did you rule about that ballot? 
A. Here is one I would call a good one. 
By Mr. Coleman: 
Q. That is one with a check besides the "yes't in each ques-
tion? 
A. Yes, sir. That is what I would call a good ballot. 
By the Court : 
Q. I-I ow did you count it 7 
A. I counted it "yes". 
By Mr. Coleman: 
Q. Was it counted t 
A. No, sir, that was thrown out. 
Bv the Court: 
WQ. Was it void? 
A. That is what they decided on, two against on~. 
Q. It seems the othe1· Mr. Smith said it was two against 
him. 
A. That is the argument, the reason we are down here now. 
I told them that was in there before 've ever got here;· that 
those tickets should have been counted for somebody. 
By Mr. Coleman: 
Q. Is that the reason you asked the court's per-
page 140 ~ mission to go over and count these things again? 
A. Yes, sir. 
Q. Now, let's lay that one aside for the moment. 'Now, I 
have got a ballot in mv hands and on the :first question the 
words "yes'·' and "no'; are left as they are printed but there 
is a cross mark by the word "yes'' in each instance. Do you 
recall what you did about that ballot? 
A. I called it a good one. 
Q. You called it a good one 7 
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A. Yes, sir. 
Q. Evidently you ""er~ overruled as the other Mr. Smith 
said. 
A. I told you that is what the argmnent is about now. 
Q. But it was not in fact counted at all1 
A. No, 've didn't count it. 'V e just laid them down in a 
pile to themselves. 
By the Court : 
Q. Who overruled you 1 
A. TtVan't but two more, was itf 
Q. One of then1 said she voted to overrule you and the 
other one didn't. What is your reeollection f 
A. I was calling them. 
By 1\tir. Jester: They are still unsettled among themselves. 
By ~Ir. Coleman: 
Q. Here is another ballot whic.h I am going to ask you to 
look at. On the first question both ''yes'' and 
pao·e 141 ~ "no" are stricken out and the word "yes" or 
o . rather "y-e-a-s" is written in. Do you recall 
whether you ruled that to be good or bad f 
A. I called it. 
Q. Called it what? 
A. Called it as a good vote. 
Q. Let me get you. You were calling them, weren't you f 
A. Yes, sir, I 'vas calling them. 
Q. You called the1n and they were passed from you to 
whomf 
.A.. J\irs. Cundiff. 
Q. Did she lay them aside Y 
A. Well, the other two got in arguments. I called it a 
good one and thev would argue about it We had to go. We 
couldn't stay there all night. 
By the -Court: 
Q. How about the second question on that ballot? Did 
you rule that a good ballot in its Emtiretyf 
A. Yes, sir. 
By 1\fr. Coleman: 
Q. f.Tere is another ballot on which the first question ''yes'' 
or "no" is neither stricken out and the word "yes" written 
in and on the second question the whole thing is stricken out 
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and the word "no'' is written in. What did you rule on 
that¥ 
A. One was good ~nd one wasn't. 
page 142 ~ By the Court: 0 
Q. Which one wasn't goodY 
A. This ''no'' down here. 
By Mr. Coleman: 
Q. I understood that you should have considered this first 
one for the sale of beer' and wine and the other one against · 
the sale of whiskey. Is that it.Y 
A. That is right. 
The witness stands aside. 
By Mr. Coleman: We rest. 
By l'Ir. Jester: We are through. 
End of all testimony. 
Note: After quite a bit of informal discussion between 
counsel and the 'court it was decided that all of the ballots 
should be recounted, the same judges and clerks who of:fi .. 
ciated in the election, to do the recountin~ in the presence of 
the court and counsel for both sides, whiCh was accordingly 
done. 
By the Court: Upon a recount of the ballots in the pres-· 
ence of the court there were found to be 156 ballots counted 
''yes'' on the ·proposition: ''Shall the sale of alcoholic bev-
erages other than beer and wine be permitted in the Town 
of Altavista, ·Virginia 1" and 156 ballots counted "no"' on 
. the same proposition. There were seven ballots 
page 143 ~ thrown out as admitted to be void by both sides. 
There were three contested ballots conn ted '' ves '' 
on the same proposition and one contested ballot counted 
''no'' on said proposition, and there were four ballots counted 
only for beer and wine,. being void as to the second prop~.:. 
sition concerning other beverages. 
By Mr. Coleman: I would like for the record to show this, 
that on the question of the four contested ballots it was con-
ceded by counsel for the contestants that the ballot referred 
to by the court as counted for the "no" proposition was a 
--.. 1 
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good ballot and no question was 1·aised as to its validity. It 
was contended that the other three ballots, by the same token, 
were 'ralid. 
By the Court: It was found by the court upon the con-
sideration of the recount of ballots in its presence that there 
were 159 votes cast in the affirmative and 15,7 votes in the 
negative, so that the order of the! court will be that the af-
firmative of said proposition was carried by a majority of 
two and an order may be drawn according·ly. The said order 
shall include also a certificate on the first proposition, nan1ely, 
''.Shall the sale of beer and wine containing 1nore · than 3.2 
per cent of alcohol be permitted in the Town of 
. page 144 ~ Altavista, Virginia 1" was carried by a vote of 
l77 in the affinnative and 138 in the negative. 
By ~ir. Colen1an: I tnight say that is not in controversy 
here. 
By the Court: I have to n1ake that in the order book. 
By lVIr. Jester: If your Honor please, we propose to take 
this case up. 
By the Court: I am very anxious for you to do so. 
By lvir. Jester: By your decision you are bound to overrule 
me but you haven't n1ade any reference to the motion I made 
at the completion of the evidence offered on behalf of the 
complainants and -\vhich I now renew. 
By the Court: I overrule your motion. 
By Mr. Jester: I want the order to show that and \Ve want 
to note an exception to the ruling of the court. Now, what 
about the question of a bond¥ 
By the Court : I won't require any bond. I don't see the 
necessity for a bond in this case. I will g-ive you 
page 145 ~ a suspension of sixty dayB so there will be no legal 
sale of alcoholic beverages except beer and 'vine 
in Altavista during that time. 
page 146 ~ CERTIFICATE. 
I, Don P. I-Ialsey, Judge of the Circuit Court of''Campbell 
County, Virginia, who presided ovor the foregoing trial of 
A. B. Jeter, et als., versus vValter Fauntleroy, et als., in said 
court, at Rustburg, Virginia, N ovcmber 27th, 1937, do cer-
tify that the foregoing is a true and. correct copy and report 
of the evidence and other incidents of the said trial of the 
said cause with the objections and exceptions of the respective 
parties as therein set forth, including- the motion to strike out 
the complainants' evidence, and the court's ruling thereon. 
And I do further certify that the attornev for the com-
plainants had reasonable :rio_tice, in writing, given by counsel 
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for the defendants, of ihe time and place when the foreg·oing 
report of the testimony, exceptions and other incidents of 
the trial would be tendered and presented to the undersigned 
for signature and authentication. 
Given under my hand this 24 day of Jan., 1938, within sixty 
days after the entry of the final judgment in said cause. 
DON P. HALSEY, 
Judge of the Circuit Court of Camp-
bell County, Virginia. 
page 147 ~ I, C. "\V. Woodson, Clerk of the Circuit Court 
of Campbell County, Virginia, do certify that the 
foregoing report of the testimony, exceptions and other in-
cidents of the trial in the case of A. B·. Jeter, et als., vers'ltS 
Walter Fauntleroy, ct als., were lodged and filed with me as 
Clerk of the said court on the 24 day of Jan., 1938. 
page 148 ~ Virginia, 
C. vV. WOODSON, 
Clerk of the Circuit Court of Camp-
bell County, Virginia. 
Can1pbell County, To-wit: 
I, C. W. Woodson, Clerk of the Circuit Court for the 
County of Campbell in the State of Virginia, do hereby cer-
tify that the foregoing is a true transcript of the record in the 
chancery suit of A. B .• Jeter and o1;hers against Walter Faun-
tleroy and others, pending in said Court; and I further cer-
tify that it appears from a paper writing· filed with the record 
in said suit, that notice of application for this transcript was 
duly g·iven. 
C. W. WOODSON, Clerk . 
.A. Copy-Teste: 
M.· B. W .A.TTS, C. C. 
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